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ABBREVIATIONS

Anti-Money Laundering and Combating the Finanaifid errorism
Basel Core Principles

Bank of Botswana

Botswana Council of Non-Governmental Organizations
Botswana Police Service

Botswana Stock Exchange

Botswana Unified Revenue Service

Customer Due Diligence

Corruption and Economic Crime Act

Customs and Excise Duties Act

Criminal Procedure and Evidence Act

Company Service Provider

Directorate on Corruption and Economic Crime
Designated Non-Financial Businesses and Praoiessi
Financial Action Task Force

Financial institution

Financial Intelligence Unit

Financial Sector Assessment Program

FATF-style Regional Body

Financing of terrorism

International Association of Insurance Supeamss
International Financial Services Center

Know your customer/client

Mutual Assistance in Criminal Matters Act

Ministry of Finance and Development Planning
Ministry of Foreign Affairs and International Gperation
Memorandum of Understanding

Money laundering

Mutual legal assistance

Nonprofit organization

Office of the Director of Public Prosecutions
Politically-exposed person

Proceeds of Serious Crimes Act

Report on Observance of Standards and Codes
Self-regulatory organization

Suspicious Transaction Report

United Nations Organization

United Nations Security Council Resolution
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PREFACE

This assessment of the anti-money laundering (A&tg combating the financing of
terrorism (CFT) regime of the Republic of Botswamhased on the Forty Recommendations 2003
and the Nine Special Recommendations on Terroinsin€ing 2001 of the Financial Action Task
Force (FATF), and was prepared using the AML/CFIeasment Methodology 2004, as updated in
June 2006. The assessment team considered albtieeias supplied by the authorities, the
information obtained on site during their missioonh February 26, 2007 to March 12, 2007, and
other verifiable information subsequently providgdthe authorities. During the mission, the
assessment team met with officials and represeagatif all relevant government agencies and the
private sector. A list of the bodies met is setiauknnex 1 to the detailed assessment report.

The assessment was conducted by a team of assessgrssed of staff of the World Bank.
The evaluation team consisted of: Jean Pesme (Tezatar); Stuart Yikona and Mark Butler. The
assessors reviewed the institutional frameworkreélevant AML/CFT laws, regulations, guidelines
and other requirements, and the regulatory and sils#ems in place to deter and punish money
laundering (ML) and the financing of terrorism (Rfyough financial institutions and Designhated
Non-Financial Businesses and Professions (DNFBR.a6sessors also examined the capacity,
implementation, and effectiveness of all theseesgst

This report provides a summary of the AML/CFT measun place in the Republic of
Botswana at the time of the mission or shortlyehéter. It describes and analyzes those measures,
sets out Botswana’s level of compliance with théeTFAI0+9 Recommendations (see Table 1) and
provides recommendations on how certain aspedteeafystem could be strengthened (see Table 2).
The report was produced by the World Bank as datieFinancial Sector Assessment Program
(FSAP) of the Republic of Botswana. It was alsesgnted to the Eastern and Southern African
Anti-Money Laundering Group (ESAAMLG) and endordmdthis organization on its plenary
meeting of August 2%, 2007.

The assessors would like to express their gratitodee Bank of Botswana and the other
authorities for their support and kind assistahceughout the assessment mission.
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EXECUTIVE SUMMARY

Introduction

1. This Report on the Observance of Standards and<fodéhe FATF Forty
recommendations (2003) on Anti-Money Laundering #nedNine Special
Recommendations (2001 and 2004) on Terrorist Fingn&ATF 40 + 9) was prepared by a
team composed of staff of the World Bank, usinga@@4 AML/CFT Methodology.

2. This Report provides a summary of the level of camge with the FATF 40+9,

and provides recommendations to improve compliavittethe prevailing context of

Botswana. The views expressed in this documerthase of the assessment team and do not
necessarily reflect the views of the Governmeratswana or the Boards of the

International Monetary Fund (IMF) and the World Ban

Information and methodology used for the assessment

3. In preparing the detailed assessment, World Baadk itviewed the

institutional framework, the laws, regulations, dglines and other requirements, and the
regulatory and other systems in place to deter mmendering (ML) and the financing of
terrorism (FT) through financial institutions aneistgnated non-financial businesses and
professions (DNFBPs), as well as examined the dgpére implementation and the
effectiveness of all these systems. This Reportawosia summary of the AML/CFT
measures in effect in Botswana on May',32007.

Key Findings

4, Botswana has set up the key fundamental compooéats AML regime, through
various legislative and regulatory instrumentsutitothere are some inconsistencies
between these instruments. Notwithstanding thetfattseveral of these components fall
short of meeting the international standards, #hedhallenge for Botswana is to implement
effectively its current regime. The legal and regoity instruments encompass in particular
criminalization of ML, confiscation of proceedsafme, preventive measures, and
suspicious transaction reporting. However, the Apiéventive regime does not cover some
of the financial activities set out by FATF, noryasf the Designated Non-Financial
Businesses and Professions. Transparency issaéisagdb legal entities, legal arrangements
and non-profit organizations are also of concern.

5. Botswana has ratified the United Nations Conventiorthe Suppression of the
Financing of Terrorism but has not criminalized tinancing of terrorism. As such, it lacks a
legal framework allowing it to effectively fight agst terrorist financing. Botswana should
expedite the criminalization of terrorism financiagd set up an appropriate legal framework
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to enable it to comply with its international olatgns in respect of terrorist financing. The

country also suffers from some restrictions to Miiltegal Assistance and administrative
forms of international cooperation.

6. The key components of the institutional framewarkAML (law enforcement,
prosecution, supervisory bodies) are in place. Heweonly the Central Bank has been
enforcing the AML requirements. All actors need emtraining and enhanced resources to
effectively play their role in the AML regime. Fesing domestic coordination and cross-
fertilization is also central to achieving greatapact.

7. The priority in the short run should be to sigrafitly enhance the implementation of
the current legal framework, which would enabl®ibetter realize its potential. Only then
will Botswana be in a better position to addregsekisting gaps in its AML framework and
to customize it to the reality of the threat whicfaces. In that respect, recent efforts by the
authorities (preparation of a national strategtugeof a domestic coordination committee,
preparation of draft AML/CFT laty are going in the right direction and need to bepned
and enlarged.

Legal Systems and Related Institutional Measures

8. The Proceeds of Serious Crime Act (PSCA) enacted 990 criminalizes money
laundering in Botswana. Botswana has ratified the ¥énna and Palermo Conventions

and implementation meets most of the requirementsnder these two Conventions
Although drafted in a complex way, the offence amay laundering is broadly in line with
international standards. All serious crimes —pumishable by imprisonment of not less than
two years - are predicate offences for money latundeThe list of predicate offences in
Botswana legal system falls slightly short of tis¢ bf designated offences defined by the
Financial Action Task Force on Money Laundering T\ as it does not criminalize
participation in an organized criminal group; teism and terrorist financing; illicit arms
trafficking and environmental crime. Furthermoregart decision is pending on whether
self-laundering can be prosecuted. At presentetiseno case law on whether the offence of
money laundering is autonomous. The money laungerffence extends to legal persons.
Criminal sanctions for money laundering are notsttered effective, proportionate and
dissuasive. Two prosecutions have been put foraaifdr though no conviction has been
achieved. This raises concerns about the effedssnf the statute considering that it has
been on the books for a long time.

9. Botswana has ratified the United Nations Conventiomn the Suppression of the
Financing of Terrorism but not criminalized the financing of terrorism. To comply with
its international obligations, Botswana should ekfgethe criminalization of terrorism

! The assessors were informed of the existence ofitlift Law, but the authorities decided not tarsliawith
the assessment team.
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financing in accordance with its international ghlions. It is understood that the authorities
are making efforts to implement the requirementhefConvention by enacting legislation

in this regard. However, the assessors were noiged with an official copy of the draft
legislation and therefore were not in a positiomtake informed comments on the dratft.

10. Botswana’s confiscation framework, under the PSCAd the Criminal

Procedure and Evidence Act (CPEA), is broadly satfactory. Confiscation is conviction-
based, with freezing, seizing or restraining ordexsig provided for under the CPEA and the
PSCA. Effective tools are available to identify arate property. The confiscation regime
has been used with success for offences whicharide proceeds of serious crimes. The
use of the freezing, seizing and confiscation pevier the proceeds of serious crime has
been limited, making it as a result premature t@ss the effectiveness of the existing
regime. Botswana is considering creating a civildibure regime.

11. Although Botswana does not have a legislative or galatory framework to
implement United Nations Security Council Resolutias (UNSCR) 1267 and 1373he
authorities are disseminating the UNSCR 1267 tsfsancial institutions. The authorities
should establish an appropriate legislative or la&guy framework for the freezing of
terrorist assets.

12. Botswana has designated an existing agency as thefactoFinancial Intelligence
Unit, but it does not meet the international standed. The PSCA, the Banking Act and the
Banking (AML) Regulations create a suspicious afgtikeporting regime. The reporting
regime is therefore composed of several obligatisase of which create ambiguities in the
actual scope of the reporting requirement. Thedamate on Corruption and Economic
Crime (DCEC) has so far been designated to reseispicious transaction reports (STRS),
together with the Bank of Botswana. The actualllefeeporting remains relatively low, the
analysis of STRs too limited and the disseminaisarestricted to the DCEC. The DCEC
publishes an annual report that includes infornmatin the STRs, but does not provide feed-
back on typology and money laundering trends. Eiseurces and AML skills of the DCEC
are currently insufficient for this agency to fillthe overall functions of a Financial
Intelligence Unit (FIU). The authorities are comiadt to setting up a full-fledged FIU. The
location of the FIU should be determined followengareful review of all the conditions
required for an effective FIU (legal framework, ogténal autonomy, resources, technical
capacity, ability to cooperate domestically an@iinationally).

13. Investigation and prosecution of the money laundeng offence is shared between
various investigative agencies which are equippedith the key investigation tools
though there is insufficient coordination betweenhese agenciesinvestigations can be
conducted by the Botswana Police Service (BPS)DEC, and the Botswana Unified
Revenue Service (BURS). Prosecutions are leddffice of the Director of Public
Prosecution (ODPP). Law enforcement agencies apowered with the key tools to
conduct effective investigations; however, the nandf investigations for money
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laundering remains low as the focus of the invesitig agencies remains predominately on
the predicate offences. This is compounded byahethat DCEC is currently conducting all
money laundering investigations regardless of tieelipate offence whereas its mandate is
focused on corruption and the cheating of pubNeneies. This situation creates
coordination issues. Money laundering related keopredicate offences needs to be more
actively investigated. To this end, Botswana shaladfy the mandates of law enforcement
agencies to facilitate the better investigatiomainey laundering.

14. The Customs and Excise Act creates a declaration ofoss-border movements of
currency. However, bearer instruments are not includedismftamework. There is no
capacity to restrain the funds for a reasonablegerf time for the purposes of establishing
whether there is evidence of money laundering (Biderrorist financing (TF). Positive
steps have been taken recently by BURS to raiseeamss of the declaration requirement,
the implementation of which has been too limitedate.

Preventive Measures — Financial Institutions

15. The preventive measures are defined in the Proceed§ Serious Crimes Act as
amended in 2000, as well as in the Banking Laws arRegulations, but do not cover all
the relevant activities and professionsThe PSCA requires a list of entities to complyhwit
anti-money laundering (AML) requirements, definsddasignated bodies. Not all the
financial activities defined by FATF and provided fn Botswana are covered. Given
Botswana’s economy, money lenders, money remiiedsinsurance agents and brokers
should be brought under the AML framework as arfiio

16. The PSCA prescribes that designated bodies shouldantify their clients, but is
silent on the verification requirements.No other legal instrument has been created under
the PSCA to provide more specificity. The levebeherality of the know-your-customer
requirements, in particular for corporate entiaesl legal arrangements, as well as the
absence of requirement regarding beneficial owisegissignificant issue. There is no
provision on anonymous accounts and accountstitidics names. The PSCA does not set
obligations regarding the nature and purpose obtlsness relationship as well as on-going
monitoring. Botswana has not adopted a risk-bappdoach. The PSCA does not create
enhanced requirement for high risk customers, o@stoo broad an exemption of all
preventive measures when the client of the deséginaddy is another designated body. It
also does not provide a framework for introducesitess. The absence of regulation under
the PSCA, combined with the lack of enforcementhgyregulatory agencies of designated
bodies other than banks, has not allowed for effectplementation so far.

17. The Banking Law and the Banking (AML) Regulation s&¢ out a more rigorous
preventive framework for banks, which addresses seval of the weaknesses of the
PSCA. This framework is more stringent on the identifica and verification of identity of
all categories of clients. Anonymous accounts amdants in fictitious names are forbidden.
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The obligations on banks include the identificatidribeneficial ownership, though this
concept should be further clarified. For corpodients, banks must determine the nature
and purpose of the business relationship, and momibn an on-going basis — a similar
obligation is lacking for natural persons. The itfgation requirements for trusts are too
limited. The Banking Act and the Banking (AML) Réagtion do not set out enhanced due
diligence for high-risk customers. Bank of Botsw#iaa been more active in enforcing the
preventive measures. Implementation by commereaiakb is more advanced though greater
attention is needed for compliance by the statubanks (state-owned banks).

18.  There are no specific enhanced due diligence reqaeiments on designated bodies
and banks for politically exposed persons, foreigor domestic, cross-border
correspondent banking relationships or relationshigg with countries not applying the
FATF Recommendations.Only banks are required to adopt tailored idetdtion measures
in the context of electronic banking and non fawéatce business.

19. Banking secrecy is not an impediment to the fightgainst money laundering and
record-keeping requirements are satisfactory thoughhe requirements for wire

transfers are insufficient Information is accessible to relevant authoritidse

identification requirements for wire transfers seeg are embedded in the customer due
diligence (CDD) framework and are satisfactory, thetre is no requirement regarding the
circulation of the originator information. In atdn, all persons other than banks providing
wire transfer services are not covered by the P8Cthe Banking Law and Regulation.

20. The cornerstone of the suspicious transactions repng requirement is laid out

in the PSCA, with the Banking Act and the Banking AML) Regulation adding other
reporting requirements for banks. The definition of the reporting requirement for
suspicious transactions for banks includes somestgb transactions that are of an unusual
nature, but there are no explicit requirement mgdgito unusual transactions; an equivalent is
not defined for other designated bodies. The varlayers of reporting requirements need to
be better articulated, especially as the awareofets® reporting obligations under the PSCA
is poor across all designated bodies, includinckba®verall, the STR regime presents a lack
of clarity that could be detrimental to the effeetiess of the regime. As Botswana moves
towards setting up an FIU in line with internatibeandards, the duality of the reporting
obligation for banks (to DCEC and the Bank of Basa (BoB)) will have to be removed.
To date, only banks have been reporting, and theeuof STRs is relatively low, given the
size and diversity of the financial sector. Theraggon of all preventive measures,

including reporting, for designated body to destgdaody relationships is also a significant
weakness.

21.  Provisions to forbid tipping-off and to protect thereporting agents and entities
against civil and criminal proceedings exist in Bawana.An ambiguity in the tipping-off
provision needs to be lifted once an FIU mandatik thie analysis of STR is set up. The
confidentiality of the reporting staff should befacted by law.



FINAL
-8-—
22.  There is no general feed-back (beyond acknowledgenteof the receipt of the
report) on STRs.Specific feed-bank, mandated for banks, remainspaoadic.

23. Designated bodies are required under the PSCA to tsep internal controls
relevant to AML . These include the training of officers, managard employees of
designated bodies. The internal control requireskd out in the Banking (AML)
Regulation are more specific and comprehensivejraridde the obligation to appoint a
money laundering reporting officer. There are mpurements regarding the screening of
employees by all designated bodies. Banks areagoiined to implement AML measures in
their foreign subsidiaries or branches, or to refmBank of Botswana if these face
difficulty in implementing effective AML measureAt the moment, the absence of such a
requirement is not a concern as Botswana bank®doave branches and subsidiaries
overseas.

24.  There are no shells banks in Botswana hough there is no requirement for banks
to verify that they do not conduct business witblsbanks, or that their correspondent
banking relationships do not undertake busineds stiell banks.

25. Botswana is currently revamping its regulatory andsupervisory framework for
the financial sector, which could improve enforcemet for non-bank financial

institutions; the financial sector supervisors havehe key legal tools to effectively
supervise financial institutions..A new Regulatory Agency for non-bank financial
institutions will soon be set up that will enlarpe scope of regulated financial institutions.
This will lead to a division of labor with Bank 8btswana, mainly in terms of regulation of
the International Financial Services Center (IFBLipervisory toolenclude fit and proper
tests, licensing and registration requirementssiminspections, powers of enforcement and
sanction. The non-bank financial sector regulasmescurrently not explicitly mandated to
enforce compliance with the AML requirements —tesfuture Non-Bank Financial
Institutions (NBFI) Regulatory Authority will be.@ctions can be of civil/administrative
nature or of criminal nature. Overall, the desigrabf the authorities to impose these
sanctions should be clarified. In addition, thectimns are not effective, dissuasive and
proportionate. The set up of the NBFI Regulatoryhduity has the potential to improve the
regulatory and supervisory framework, includingnoarket entry.

26. The overriding issue of the regulatory and supervisry framework is insufficient
implementation to ensure compliance of all designat bodies with their AML
obligations. Only Bank of Botswana has taken action in thapeet, and has focused on
moral suasion to foster compliance. Overall, mesources should be allocated to the
regulatory and supervisory authorities, and moréapth training on AML should be
provided. How the IFSC is effectively supervised thhe NBFI RA will be key in that
respect, as it includes sophisticated financiaituntsons and services.

Preventive Measures — Designated Non-Financial Bussses and Professions
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27. Designated non-financial businesses and professioa®e not included in the
AML-CFT framework in Botswana at this stage. The authorities should undertake a
review of the ML risk for other professions.

Legal Persons and Arrangements & Non-Profit Organiations

28. Companies are required to register in Botswana, antb provide information on
their directors and shareholdings; information on keneficial ownership is overall not
available. The registration requirements for partnershipssid proprietorships are more
limited. However, the information on beneficial asvship required by law for company
registration, or the information to be reportedingrthe life of the company, is in practice
not adequate, accurate and current.

29. Lawyers and accountants are the principal companyesvice providers, but any
one can register a company in Botswandhere are no requirements on the identification
of beneficial owners by any corporate service pexi

30. Trusts are not governed by any statute in Botswanddence, there is no mandatory
registration of trusts. Whilst trust deeds camdggstered voluntarily, there is no obligation

to identify settlors and beneficiaries. This regidoes not allow access to adequate, accurate
and current information on beneficial owners oftsu

31. There is no mandated legal form for non-profit organizations. Most are set up as
Societies, and are required to be registered WwétRegistrar of Societies. This registration
entails due diligence on the office bearers ofstheety, though this does not amount to a fit
and proper test. There are no requirements regatdentransparency of financial resources
and funding activities of societies. Botswana hatsumdertaken a review of its non-profit
sector to assess its vulnerability to abuse fofitr@ncing of terrorism.

National and International Co-operation

32. National coordination should be strengthened at bdt the policy and operational
levels Cooperation and coordination between the varamescies mainly takes place on a
bilateral basis in relation to specific issues asas. The National AML Committee is a
positive step forward but it should have a cleamandate for policy coordination and should
enhance its coordination on policy issues, inclgdig ensuring a better articulation and
consistency across the various legal instrumeidsaat to AML. A significant

strengthening of the statistical systems and thgednination of such statistical data would
also enable an improved review of the effectiveroétsie AML regime.

33. Botswana overall has a sound legislative frameworor the provision of mutual
legal assistancelt has ratified the international Convention®w@nt to terrorism, terrorism
financing and money laundering. Implementationhelse Conventions is uneven, in
particular as far as the fight against terrorismaficing is concerned. In that respect, the
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absence of criminalization of the financing of ¢eism is a major concern for international
cooperation.

34. Botswana has in practice overcome some of the resttive conditions to its
provision of mutual legal assistanceThe Office of the Director of Public Prosecuticash
in particular used its discretion to implement wigxibility the dual criminality test for
mutual legal assistance. The condition that bittemrangements are in place to provide
MLA is a concern.

35.  Extradition is subject to a dual criminality test and the existence of bilateral
arrangements or designation of countriesBotswana does not differentiate between its
nationals and non-nationals for extradition purgo3ée scope of bilateral arrangements and
countries designated for extradition purposesasiarrow, and does not include Botswana’s
non-Commonwealth trade and financial partners. ege in the absence of criminalization
of FT, international cooperation in this area wopiddentially be problematic.

36.  Overall Botswana can provide other forms of internéional cooperation.

However, the DCEC cannot provide international @apon, and the Bank of Botswana can
only cooperate with other Central Banks (exceptwihacts as the regulator of the IFSC).
The frequency and scope of the provision of otbané of international cooperation seems
uneven across the various agencies.

Other Issues

37. Botswana has not undertaken an assessment of itskiand vulnerability to

money laundering. Statistical information is too fragmented to eradlsound assessment of
risk at this stage. Crime seems overall to be giylusing, with increasing evidence of the
involvement of organized crime. The authoritiesrambilized to address these
developments, but are also confronted with a chgifeg environment due to its geographic
location. Botswana has a good governance reputatidra low crime rate. Whilst this is
advantageous, it also creates a vulnerability iasimal may seek to abuse it. Botswana’'s
openness to international financial markets andfftats to attract more foreign direct
investment are also key opportunities for growtghwell as risks. At this juncture, the ML
risk seems limited, but it is likely to increase.

38. Despite being a middle income country, Botswana #tfaces significant
development challenges, particularly given the HIVAIDS situation. The overall
resources and budget constraints make it even mormportant for Botswana to
mobilize efficiently and effectively the resource# can dedicate to AML. In this overall
context, Botswana already has a good legal fouowldtir its fight against financial crime.
The priority in the short run should be to sigrafitly enhance the implementation of this
legal framework, which would enable it to bettealize its potential. This will also call for
more proactive enforcement.
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39.  From the results of this, Botswana will be better psitioned to address the

existing gaps in its AML framework and to customizeit to the reality of the threat and

of its economic features, in a forward-looking waySuch a sequenced approach would also
allow Botswana to amend and enlarge the scopes éfNtL framework based on a more
informed analysis of the effectiveness of the auirame, as well as to improve its overall
capacity before setting up a more ambitious one.

40. Against this background, Botswana’s short term prigities, in no particular
order, should be:

= To undertake an in-depth review of the money laundeand terrorism financing
risks and vulnerabilities;

= To significantly intensify the implementation oktlexisting AML framework from
the prevention and the detection of money laundewrits prosecution. This will
require more active coordination and sharing adrimfation between all parties, as
money laundering is by essence a phenomenon cédlirap integrated and
horizontal response;

= To criminalize terrorism financing and to set up,léw or regulations, all the
domestic requirements to comply with its internadilbbobligations on terrorism
financing;

= To set up, using the current legal provisions,reaficial Intelligence Unit, mandated
to receive, analyze and disseminate suspiciousdraions reports; and

= To enhance across-the-board the resources ansl igfdted to AML.

41.  On this basis, and building on the experience aridomes of this more proactive
implementation, Botswana will be better positionedindertake a customized revision and a
strengthening of its legal and institutional franoekvto fight money laundering and

terrorism financing, and safeguard its reputation.
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DETAILED ASSESSMENT REPORT

1 GENERAL
1.1 General Information on Botswana

42.  The Republic of Botswana is a landlocked natioBawithern Africa. Formerly the
British protectorate of Bechuanaland, Botswana imec@dependent within the
Commonwealth on September 30, 1966. It is bordeyefouth Africa to the south and
southeast, Namibia to the west, Zambia to the nartd Zimbabwe to the northeast.

43.  With a per capita GDP of USA $ 3200, the countrgrie of the few African states
classified as a middle-income country. The econarfogely tied to South Africa’s, is
dominated by mining (especially diamonds, whichoact for most of the country’s expected
GDP growth), cattle, and a growing tourism industry. Botswanang-term growth prospects
hinge on the success of the structural reform efaovhich intend to diversify the economy
away from diamonds— and the combat of HIV/ADS

44.  HIV/AIDS infection rate in Botswana is one of thiglhest in the worlg] with adult
prevalence rate (15-49 age group) of 37.3% (330°002004 compared with 38% at the end
of 2001. The enormous direct costs of care andntreya are accompanied by the indirect loss
to the economy, as well as the devastating humdrsacial effects It is estimated that the
impact of HIV/AIDS, if unchecked, could reduce GBRwth by 1-2 percentage points over
the medium term, primarily through lower labor puotivity’.

45.  As of February 2007, Botswana has an estimatedlgiomu of 1.64 million, with an
annual growth rate of -0.04%The largest ethic group, Tswana (or Setswana, teiname
of country) accounts for 79% of the population. Tést is comprised by Kalanga (11%),
Basarwa (3%), and others including Kgalagadi andc@sian (7%). The country is mostly
Christian (71.6%) according to the 2001 officiahses. 78.2% of the population speaks
Setswana, while other spoken languages includenigaleSekgalagadi and English (official).
The capital is Gaborone.

% The Economist Intelligence UniCountry Risk Service. Botswar@ctober 2006.
% International Monetary Fun@otswana: 2005 Article IV ConsultatioR006.

* The only country with a higher rate (38.8%) is Silend, as of 2004. Source: The Economist IntefligeUnit.
Country Profile 2006. Botswana.

®> The Economist Intelligence UniCountry Profile 2006. Botswana.

® Botswana’s Human Development Index has fallen tveipast decade from 0.675 in 1990 to 0.589 ir2200
(UN, Human Development Report 2004

" IMF Country Report No. 04/212vailable fromwww.imf.org
8 Botswana: 2005 Article IV Consultation.
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46. Botswana is a multiparfyconstitutional democracy, and elections are hetghefive
years—the last one took place in 2004. The goventisea parliamentary system in which
the elected National Assembly designates the R¥esid/ho in turns nominates a cabinet
formed with assembly members. There is an indep#nddiciary, as well as an appointed
body denominated House of Chiefs, which has a piiynadvisory role to the Assembly and
no legislative authority—except in those casesidgatith tribal affairs and customary law.
The current President is Festus G. MOGAE (firsttelé in 1998, reelected in 2004 for a
second and final term). He has announced his iotei step down in 2008 ahead of the
2009 elections.

47.  The 1965 Constitution provides for the protectiéthe fundamental rights and
freedoms of the individu#l. There is freedom of association, worship and esgion. An
independent judiciary interprets and administeescabnstitution and other laws. Roman-Dutch
law is the common law and criminal law is basedntyadn English law. The current

hierarchy of Botswana Courts is as folldWwsCourt of Appeal; High Court; and Magistrate
Courts. Customary law cases, mainly in rural arassheard by tribal courts associated with
village kgotla(assembly of elders), the traditional chiefs acasgourt presidents. There is
also a customary court of appeal. The CustomamaltuRy comprises: Customary Court
Commissioner; Customary Court of Appeal; and CusignCourts.

48. Botswana’s political institutions enjoy broad pichtl legitimacy. While civil society is
still weak, people participate and support govemmnsé&uctures, and are aware of their civic
duties and limits. The government of Botswana ehjoile acceptance and legitimacy and

high levels of trust in key institutions of goverant are reported. An average of 64% of a
2005 survey respondents say they can trust thewwlty key institutions, arranged from the

highest level of confidence to the lowest: armypimation, and broadcasting, government

press, courts of law, independent press, pcéind,the Electoral Commissith

1.2 General Situation of Money Laundering and Financingof Terrorism.

49.  Over the past five years, the total number of csimeported within Botswana has been
fluctuating around 27,000 cases per annum thoughepresents a 40% increase from the
number of crimes reported in 2000. The predomicéantes are robberies, burglary and theft.
This increase in crime is primarily as a resultha internal situation within some of its

° The governing Botswana Democratic Party (BDP)bween in power since independence—currently holding
comfortable majority of the seats in the Natioredeambly. Other political parties include the Botsa&lational
Front (BNF) and the Botswana Congress Party (BERjuntry Risk Service. Botswana. The Economist
Intelligence Unit. October 2006).

1% Country Profile 2006. Botswana.

M GlobaLex.Botswana’s Legal System and Legal Reseakehilable from
http://www.nyulawglobal.org/globalex/Botswana.htm

12 Afrobarometer Paper No. 1Rublic Attitudes toward democracy, governance, @nshomic development in
BotswanaOctober 2001.

13 bid.
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neighboring countries which demonstrates that Bat&is geographical situation is a
significant issue. Botswana is significantly affstby this due to the extensive length of its

land borders which are difficult to effectively pr# and through which a large number of
illegal immigrants have come into Botswana.

50.  Whilst the majority of crime within Botswana doest generate significant proceeds,
there has been a trend for more sophisticated arw@ds generating offences to occasionally
occur. The authorities also reported an increasled level in the organization of criminals.
These offences are often cross border related dhshvolve the smuggling of some
commodity. There is some indication of increasedydrafficking being conducted, with
cannabis being the predominant drug.

51.  Over the recent years, several significant frawshoccurred with the victims being,
amongst others, banks and government departméhtsse cases have often involved
collusion of an employee of the victim organizatieith some cases involving the
organization being targeted by the criminal, rathan the offence being committed by a
long-term employee.

52.  The stringent institutional framework for the migiand subsequent processing of
diamonds affords limited opportunity for the orgaed smuggling of rough diamonds. The
few cases of the smuggling of diamonds which dagare not suspected by the authorities
to be linked to the laundering of criminal proceedshe funding of terrorism.

53. Botswana enjoys a relatively low level of corruptiwhen compared with the rest of
the region, with the number of identified largelsaaases being limited. Still, there has
recently been a continuing increase in the numbeages being reported and investigated by
Directorate on Corruption and Economic Crime (DCEC)

54.  The authorities assess that there is a low rigkrodrist activity occurring within
Botswana. Nevertheless, there was recognitiohepbtential for terrorist funding activities
to occur within the country.

1.3 Overview of the Financial Sector

55.  General: Botswana's financial sector, which includes bamisjrance companies and
a growing stock market, is one of the more advamtadb-Saharan Africand is
characterized by a high level of foreign particapat(mainly South African). The sector is
supervised by the Bank of Botswana and the Minigtidyinance. Botswana is currently
revamping the regulation and supervision of itafficial sector, with the creation of a new
Non-Bank Financial Institutions Regulatory AuthgriNBFI RA).

56. The Bank of Botswana is a member of the EasterrSathern African Banking
Supervisory Group (ESAF), which aims to align bagkstandards according to best
international practices and the SADC Banking Asstomn, which aims to enhance
cooperation between member stiteBanks, insurance & business services constitLée2l

4 FIRST Initiative.General Financial Sector Overview. Botswana.
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percent of GDP in 2006, and has been growing withwerage annual rate of 20% over the
last decade.

57. At the date of the on-site mission, the supervisasnework was as follows (see
section 3.10 of the report for a more detailed dpson). Bank of Botswana is the supervisor
of commercial banks, merchant banks, bureaux degehand Collective Investment
Undertakings. It also exercises the supervisiostatutory banks (state-owned banks with
specific mission and operating under specific legige frameworks) on behalf of the

Ministry of Finance. BoB is also the supervisorabifentites registered under the International
Financial Services Center. The Ministry of Finaigthe supervisor of insurance companies,
and share supervisory responsibilities with thesBaina Stock Exchange. Many entities
delivering financial services were not under angesuisory / registration framework at the
time of the on-site visit.

58. In December 2006, Parliament of Botswana approwedNibn-Bank Financial
Institutions Regulatory Authority Bill, which wilblace the supervision of all non-bank
financial institution under one regulatory authgriand amend the supervisory framework for
institutions registered under the IFSC. At the timhéhe on-site visit, NBFIRA was expected
to be operational in March 2008.

59. IFSC: The government of Botswana is committed to faskmigrihe country into a
financial services hull’he International Financial Services Center (IFS@Js created in

1999 to create an environment conducive to the grafithe financial sector by supporting
financial institutions and related companies. I0@the IFSC has registered 7 new
companies, increasing the total number of compasigistered to 33. Activities cover a range
of sectors, including cross-border banking, investiiunds, financial advisory services, ICT
services and group shared services, as well amatration. The BOB supervises the
activities of IFSC-registered companies. Once tB&NRA will be set up, the authorities will
adopt a new division of labor between the BoB d®dNBFI RA for the regulation and
supervision of the IFSC, as described in the d=daalssessment report (section 3.10).

60. Banks: The use of banking services in Botswana, comparddother countries in the
region, is high, and greater use is being madewnftechnologies such as Internet banking
The commercial banking sector in Botswana is highbfitable, and there are seven banks,
essentially foreign owned (UK, South Africa, Indta¥ix commercial banks and one merchant
bank. There are also two statutory banks, whictpaldicly-owned banks whose activities are
dedicated to a specific activity entailing a pulgaod. The public banks are the National
Development Bank and the Botswana Savings BankeTligen addition a “building society”,
which is a financial institution, the Botswana Blirlg Society. These three banks are
governed by specific legislations, but supervisegdractice by Bank of Botswana (see below).
Barclays Bank of Botswana is the largest commebaak in terms of capital, deposit
liabilities and outstanding loans. In 2006, totsgets and liabilities of commercial banks were

15 1bid.
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P 29.3 billion (64.8 % increase compared to 2006 total asset and liabilities of the
merchant bank were P 1,1 billion in 2006, an inseeaf 24.9 % compared to 2005.

61. The banking sector is supervised by the Bank ofBaha for commercial banks and
the Ministry of Finance for the statutory banks BBandertakes the examination of statutory
banks on behalf of the Ministry of Finance and Depment Planning, on the basis of the
prudential requirements under the Banking Law (@edulations)

62. Financial services are also providedrbigrolendersthat fall into three categories -
very small informal lending, cash lending and téemding — andhon-governmental
organizationthat are involved in microlending and the promiotad access to financial
serviced®. There is one micro-finance institution.

63. In addition to the “classical” micro-lender secfahich does not seem significant
from an AML/CFT perspective), there is a very aetsector of money lenders, which are
currently outside any supervisory framework. Motenders will be supervised by the NBFI
Regulatory Authority. Micro-lenders typically prala “over-draft” services, collateralized by
the customers’ wages — hence this is usually gkam-lending. The information gathered by
the mission indicates that the sector is very actiery competitive and very popular in
Botswana. The association of money lenders indicthtat 128 money lenders are members of
the association, and that based on the informg@inered by the association, the stock of
such short term loans amounts to 800 million Pypar. There is no requirement for micro-
lenders to become members of the associationintfmismation is therefore incomplete and
partial.

64. There are 42 bureaux de change in Botswana, whechegulated and supervised by
the Bank of Botswana. Collective Investment Undentgs are collective fund management
companies, currently regulated and supervised B @ad will be by the NBFI RA in the
future).

65. Insurance: Botswana has 13 insurance companies, 5 life-inserand 8 non-life
insurance. The two largest providers, Botswana Ingeirance Ltd and Metropolitan Life of
Botswana Ltd, account for 90% of total life insurarpremiums. The insurance sector is
supervised by the Insurance Unit within the Minisif Financé’.At the end of 2006, total
assets for the life insurance industry was P 2,2848% 415m), equal to 8.8% of GDP, and
total assets for the short-term (non-life) insummalustry was P 226m (US$ 42m ), 1.0% of
GDP. Insurance industry has grown rapidly, butgtaeess is hampered by a lack of
investment vehicles in which the firms can managér tftunds. Botswana Insurance Fund
Managers, a subsidiary of Botswana Insurance Ho&d{BIH), which is itself 56% owned by
African Life, a South African financial servicesogp, is one of the largest fund managers in
the country. Owing to the rapid growth of the Pal@fficers’ Pension Fund, private pension

18 Access to Financial Services in Botswana.
" EIRST Initiative.General Financial Sector Overview. Botswana.
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funds assets amount to of P28bn (US$4.3bmjore than the total deposits held by
commercial banks.

66. Pension funds:Botswana’s pension funds have experienced sigmifigrowth since
2001, specially the government pension scheme.ellere over 100 private pension funds as
of 20058°. By 2006, pension fund assets had risen to P2%ith-81 % of these assets being
those of the Botswana Public Officers Pension Fndy 58% of these assets were invested
offshore—the limit on offshore holdings is 70%—owito the relatively high interest rates
prevailing in Botswana.

67. Capital markets: Botswana's capital markets are small and are @zhtgound the
Botswana Stock Exchange (BSE), which started asfarmal share market in 1989 with six
registered companies, and was officially estabtishel 995, having total market
capitalization of P23.8 billion, 77.2% up on en®230A total of 31 securities firms were
listed on the Botswana Stock Exchange (BSE) a®06219 domestic and 12 foreign. As of
February 2006, domestic companies index (DCI) f&adampanies listed and 8 companies
were listed on the foreign ind@xBSE liquidity is low, and most shares are owngd b
institutional investors. . BSE plans significanfimvement of its working with the set-up of
depository and clearing system. There are 3 stowkelns active on the BSE. To further
develop the domestic capital market, the governnmérdduced 2, 5, and 12 year bonds in
2003 and the government plans to float additionalds on the local bourse in the coming
year. The sector is supervised by the Botswan&k3rchange Committee in conjunction
with the Ministry of Finance's Banking and CapNédrkets Unit. This supervisory
arrangement will evolve with the creation of theMBRegulatory Authority.

Structure of financial sector

Name (date) Number of Total assets Authorized/
institutions (US$ million) Registered and
supervised by:
Bank of Botswana (Sep 2006) 1 7,611.06(47,598.8 P) Bank of Botswana
Commercial Banks (Sep 2006) 7 5013 Bank of Botswana
Merchant Banks (Sep 2006) 1 140.06(875.9 P) Bank of Botswana
Investec Bank & ABC (Pty) Ltd
Botswana Building Society (Sep 2006) 1 1,270 mP MFDP / Bank of
Botswana
Botswana Development Corporation 269.14(1,683.2 P) MFDP / Bank of
Ltd (March 2006) Botswana
Botswana Motor Vehicle Accident 1 197.72(1,206.2P) MFDP

18 64 9% of these assets — that do not include th&olernment pension scheme for civil servants that'd
transfer their assets — are invested off-shore.

9 bid.
20 |bid.
% Botswana Stock Exchangsww.bse.co.bw
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Fund (2005)
Botswana Savings Bank (March 2006) 1 304 mP MFDP / Bank of
Botswana
Hire Purchase Finance and Leasing ?
Companies (June 2001)
National Development Bank (march 1 753 mP Bank of Botswana
2006)
Investment companies
Collective investment undertakings 3 2426 Bank of Botswang
Life insurance companies & 5 life 415(2,234 P) MFDP
occupational pension funds insurance
companies
115
pension
funds
Company pension fund$” ? 655.59(4,100 P) MFDP
Insurance brokers and agents 120 MFDP
corporate
insurance
agencies
and 32
insurance
brokers
Foreign Exchange (bureaux de 43 Bank of Botswana
change)
Money Transmitters Not supervised
Leasing and factoring 29.28 MFDP Ministry of Trade
(182.3 P§® and Industry

Postal services

Source: Bank of Botswana. These are as at Deae3ib2006.

22 pAs of December 2001. Sourakccess to Financial Services in Botswana.

23 Figure as of June 2001
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activities that are within the definition of “finaml institutions” in the FATF 40+9.

The following table sets out the types of finanaiatitutions that can engage in the financial

FINANCIAL ACTIVITY BY TYPE OF FINANCIAL INSTITUTION

Type of financial activity
(See the Glossary of the 40
Recommendations)

Type of financial
institution that
performs this activity

Regulator &
supervisor
currently

S

the set up of the

Regulator &
upervisor after

NBFI RA

1. Acceptance of deposits and 1- Banks 1. Bank of Botswang 1. Bank of Botswang
other repayable funds from the 2. Savings Institution 2. Bank of Botswang 2. Bank of Botswang
public (including private
banking)
2. Lending (including 1. Banks 1. Bank of Botswang 1. Bank of Botswang
consumer credit; mortgage | 2- Credit cards companieg 2. Bank of Botswang 2. Bank of Botswang
credit; factoring, with or 3. Factoring and |8 3.
without recourse: and finance| finance/consumer credit | 4. 4. NBFI RA
of commercial transactions | companies
(including forfeiting)) 4. micro-lenders
3. Financial leasing (other thap 1- Banks 1. Bank of Botswang 1. Bank of Botswang
financial leasing arrangements 2. Leasing companies 2 2
in relation to consumer
products)
4. The transfer of money or | 1. Banks 1. Bank of Botswang 1. Bank of Botswang

2. Money remitters 2. 2. NBFI RA

value (including financial
activity in both the formal or
informal sector (e.g. alternativ
remittance activity), but not
including any natural or legal
person that provides financial
institutions solely with
message or other support
systems for transmitting funds

4%

)

5. Issuing and managing mea
of payment (e.g. credit and
debit cards, cheques, traveller
cheques, money orders and

hd. Banks
2. Credit cards companieg
Jin Botswana credit cards
are issued by commercial

1.Bank of Botswana
2. Bank of Botswana
3. Bank of
Botswana, to the

2.
3.

1.Bank of Botswana

Botswana, to the

Bank of Botswand
Bank of

bankers' drafts, electronic banks only) extent of commercial extent of commercia

money) 3. Electronic money banks only banks only
institutions

6. Financial guarantees and | 1. Banks 1. Bank of Botswang 1. Bank of Botswa

commitments

7. Trading in: 1. Banks 1.Bank of Botswana| 1.Bank of Botswana

(a) money market instruments
(cheques, bills, CDs,
derivatives etc.);

(b) foreign exchange;

(c) exchange, interest rate ang
index instruments;

(d) transferable securities;

2. Investment companies

]

(e) commodity futures trading

2.

2.

NBFI RA

ina
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FINANCIAL ACTIVITY BY TYPE OF FINANCIAL INSTITUTION

Type of financial activity Type of financial Regulator & Regulator &
(See the Glossary of the 40 institution that supervisor supervisor after
Recommendations) performs this activity currently the set up of the
NBFI RA
8. Participation in securities | 1. Banks 1. Bank of Botswang 1. Bank of Botswang
issues and the provision of | 2- Investment companies | 2. 2. NBFI RA
financial services related to
such issues
9. Individual and collective 1. Banks 1. Bank of Botswang 1. Bank of Botswang
3. Collective Investment | 3. Bank of Botswang 3. NBFI RA
Undertakings
10. Safekeeping and 1. Banks 1. Bank of Botswang 1. Bank of Botswang
securities on behalf of other | 3- Investment management3. 3. NBFI RA
persons companies.
1. Banks 1. Bank of Botswang 1. Bank of Botswana

11. Otherwise investing,
administering or managing
funds or money on behalf of
other persons

12. Underwriting and 1. Life insurance 1. MFDP 1. NBFI RA

placement of life insurance andcompanies 2. MFDP 2. NBFI RA

other investment related 2. Lateral pension funds | 3. MFDP 3. NBFI RA

insurance (including insurance 3- Life insurance agents

undertakings and to insurance and brokers

intermediaries (agents and

brokers))

13. Money and currency 1. Banks 1. Bank of Botswang 1. Bank of Botswang

changing 2. Foreign exchange 2. Bank of Botswang 2. Bank of Botswang
offices

1.4 Overview of the DNFBP Sector

69. Casinos:Casinos in Botswana are regulated by the Departoféefrade and

Consumer Affairs, pursuant to the Casino Act. Alinos are required to be licensed by the
Casino Control Board, which will scrutinize the &pgnt’'s background and capacity to
properly run a casino. There are currently 10nészl casinos, which had a total gross revenue
of P90 million (US$15 million) in the year endin§@**. Only two casinos operate gaming
tables with the reminder operating only slot maekirBoth the casinos with gaming tables are
subsidiaries of South African casinos.

70.  The authorities indicated there are no known irgecasinos in Botswana.

71. Real estate agentstn accordance with the Real Estate Professionetsréal estate
professionals are supervised by the Real Estatiuliesof Botswana. The institute was
established to ensure quality standards withinrttiestry after many instances of fraud were
reported in the mid-1990’s. Legislation was passe2D03, which requires real estate agents

24 Casino Control Board — Annual Report and Auditet@unts, Year Ending March 31, 2006.
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to be registered by the institute and there are oy 200 registered real estate agents in
Botswana. Despite regulations still needing tesBaed concerning the Act, the law is

currently in effect. The institute does have aecoticonduct and failure to comply with the
code can lead to deregistration.

72.  Whilst the majority of real estate transactionsdugied involve financing from banks
and building societies, about one fifth are conddatsing cash. The conveyancing of a
property is required to be performed by a qualifesghl practitioner in accordance with the
Deeds Act and the financial transaction is normedigducted through the legal practitioner’s
trust account. However real estate agents alse tnast accounts to manage any deposit
which is required for the purchase. It is estirddtet approximately 2% of transactions
handled by real estate agents involve cash deposits

73. Dealers in Precious Metals and Stonesin addition to being the world’s largest
producer of rough diamonds (34.3 million carat@@®6, worth over US$3 billion) , Botswana
also has significant deposits of copper, nickehath gold, soda ash and coal.. The mining of
these natural resources amounts to about 55% @adkernment’s revenue. Mining of
minerals is regulated by the Mines and Mineralswaich is administered by the Department
of Mines, under the Ministry for Minerals, EnergydWater Resources. The Mines and
Minerals Act establishes licensing over the exgloraand mining for precious stones and
metals. There are currently 33 companies involndabith the metal and diamond exploration
and mining industries in Botswafa

74.  The diamonds within Botswana are kimberlitic, ratt@n alluvial, meaning that
mining techniques need to be used to harvest tReasently, all diamond mining is
conducted by Debswana, a joint venture betweethernment of Botswana and the De
Beers Group. Stringent security is in place athaldiamond mines with the extraction
process being automated to reduce human interventio

75. In addition to the legislative control over the mipof the minerals, there is specific
legislation concerning extracted precious metatssianes, namely the Unwrought Precious
Metals Act, the Precious and Semi Precious StdPexédction) Act and the Diamond Cutting
Act. These laws require that all exports and ingpoonducted by licensed persons and there
are offences for the possession of rough precitmrges and unwrought precious metals
without a permit.

76.  The decision of the Government to permit the sgttip of the diamond cutting and
polishing industry will introduce new actors to ttiemond sector which will increase the
supervisory burden upon the government.

77. Botswana is one of the founding members of the Kir@y Process Certification
Scheme, which is a process designed to certifptiggn of diamonds from sources which are
free of conflict. The scheme, which is encouraggthle United Nations, requires

% The MBendi websitehttp://www.mbendi.co.za/indy/ming/af/bo/p0005.htrH#1
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participating governments to ensure that each éxgpomport of rough diamonds is strictly
monitored and is accompanied by a certificate ftbencountry of origin. In 2006, the

Government of Botswana held the chair of the cotemibf the members of the Kimberley
Process.

78.  There is limited retail sale of precious metals atwhes which is primarily due to the
reasonably low income levels of the average citiZEnere is no association for precious
metal and stone retail dealers.

79.  Lawyers, notaries, and other independent legal prassionals Lawyers within
Botswana are required to be admitted as legalificaners in accordance with the Legal
Practitioners Act. Legal practitioners include adates, attorneys, notaries and conveyancers,
where notaries or conveyancers are attorneys ehific qualifications to be a notary public

or a conveyancer.

80. The Law Society of Botswana is established undetLtgal Practitioners Act. It
administers the qualification of lawyers and recands to the High Court of Botswana to
admit a lawyer to be listed on the roll of legadgitioners. It also establishes the code of
conduct and after a hearing of the disciplinary pottee, it can recommend to the High Court
to strike a practitioner from the roll.

81. There are presently 196 legal practitioners wiBatswana, with the majority of them
being associated with small law firms. In addittordoing criminal and civil work, legal
practitioners provide conveyancing services as agBervices relating to the creation,
operation and management of trusts and compawieshich they may act as nominee
shareholders or directors. They are not normalglved in management or sale and purchase
of client assets, beyond real estate.

82. Accountants: Accountants within Botswana perform a variety dhaites including
auditing, provision of taxation advice, the creatioperation and management of trusts and
companies, for which they may act as nominee sbétels or directors as well as traditional
accounts work. A limited amount of investment adwswork is done for clients.

83.  The regulatory authority for accountants is thesB@na Institute of Accountants
which is established under the Accountants Actprésent, whilst there are 450 accountants
who are members of the institute and which areeztibp its disciplinary code. There are 40
auditors practicing within Botswana and nearly 26caintancy firms with the big four
accountancy companies being represented. The R@SSsaanent of the accounting and
auditing practices in 2006 identified some weakeg$s the self regulatory framework and as
a consequence, a revised Accountants Act is beafted.

84. Trust and Company Service Providers:There are numerous trust and company
service providers within Botswana which are nobasged with law or accountancy firms.
There is no regulatory body for these institutions.

1.5 Overview of commercial laws and mechanisms governgnlegal persons and
arrangements
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85. The types of legal persons and legal arrangemeatsxkist in Botswana include
companies, partnerships, sole proprietorshipsetiesiand trusts.

86. Companies:Companies are regulated by virtue of the Compahets There are three
types of legal persons: a company limited by shaatdsthe word proprietary (Pty) before
limited is a private company; a company limitedgmarantee in which the members agree to
contribute to the assets of the company in eventiinding up; and public companies. All
companies must apply to the Registrar of Companieperate in Botswana. The person
registering a company must submit details of ttigppsed company name; type of company;
registered head office; names of director and camgacretary; and share structure.
Companies can be owned by two or more sharehold@ch can be either natural or legal
persons. However, directors have to be naturabpsrsNominee directorship is permitted
under Botswana law. As at December 2006 there 62@00 companies registered in
Botswana.

87.  Partnerships and Sole Proprietorship:There is no requirement for their registration.
The only requirement is for partners and propreetorregister their business names and there
is no further registration requirement. Partnersiapd Sole Proprietorships are legal
arrangements.

88.  Societies:The Societies Act requires that societies registtir the Registrar of
Societies. There are required to submit a copghaf constitution and rules and a list of the
names, addresses and signatures of the officersedfen-profit organizations can be
societies, trusts or companies.

89.  Trusts: Trusts can be created and are allowed in Botswidrey can be created by
any instrument such as a deed or a will. Howeveretis no legislative or regulatory
framework governing the administration of trustdl as such, there is no mandatory
registration. Registration of trust is done on lumtary basis with the Registrar of Deeds.
There are currently 664 trusts registered in Botgwa

1.6 Overview of strategy to prevent money laundering ad terrorist financing

a. AML/CFT Strategies and Priorities

90. Inline with the ESAAMLG strategy for member couesrto develop a national
AML/CFT strategy, the National Anti-Money Laundagi€ommittee (NAMLC), which is
chaired by a representative of the Ministry of Rieeand Development Planning and has
members from Ministry of Foreign Affairs and Intational Cooperation, Bank of Botswana
(BoB), Office of the Director of Public Prosecutso(ODPP), Attorney General’'s Chambers
(AG’s Chambers), Botswana Police Service (BPS)@arate on Corruption and Economic
Crime (DCEC), Botswana Unified Revenue Service (BYBRnd Botswana Immigration
Service, drafted a national strategy in 2005 buidi®, it has not been submitted to the
Cabinet for approval. The draft strategy, whgleurrently being revised for submission to
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Cabinet, acknowledges the absence of legislatiogerming terrorist financing, the need to
formally create an FIU and to generate awarenesstds the following areas for action :

a. Legislation
i. To enhance AML and develop CFT
ii. To develop an Asset Forfeiture (Civil ForfeituregtA
lii. To develop legislation that will establish the Fingl Intelligence Unit
b. Strengthen Institutional Framework
i. Training of stakeholders.
c. Awareness Raising

i. Establish a strong relationship with the stakehmslderough public
education and awareness campaign.

91. The draft strategy also raises the issue of “deuetppolicies and procedures for
AML/CFT risk identification, measurement and monitg.”

b. The institutional framework for combating moneylaundering and terrorist
financing

92.  National Anti-Money Laundering Committee: The NAMLC, which is chaired by

the Ministry of Finance and Development Plannind-QWP), was established in 1999 and was
reformed in 2004, with the current members beikli-DP; Ministry for Foreign Affairs and
International Cooperation (MFAIC); BoB; DCEC; BAB,JRS; and, Botswana Immigration
Service. The committee, which is not establishedyant to any legal provision, meets on a
guarterly basis and seeks to address policy igel&ting to Botswana’'s AML/CFT

framework.

93.  Ministry of Finance and Development Planning Within portfolio of the Ministry of
Finance and Development Planning are the respditistofor formulating policy and
conducting oversight on all matters relating tolb@-bank financial sector, including
AML/CFT issues. The insurance, pensions and siesisupervisors report to the Ministry.
Furthermore, the NBFI Regulatory Authority whichdige to formed in 2007 will also come
under this Ministry.

94. Bank of Botswana:The BoB is established in accordance with the Be#rlkotswana
Act and is currently responsible for the superisid banks, bureaux de change, collective
investment undertakings and institutions operatiitgin the International Financial Services
Centre. The BoB employs a total of 580 staff viitb Banking Supervision Department,
which is responsible for AML/CFT matters on bel@lBoB, having an establishment of 48,
though currently only 39 positions are filled. Tpessage of the Non-Banking Financial
Institutions Act in December 2006 creates the NamBFinancial Institution Regulatory
Authority which is intended in 2007 and will assurasponsibility for supervision of
insurance companies, securities companies, colestvestment undertakings and Non-
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Banking Financial Institutions (NBFI) operating tiit the International Financial Services
Centre.

95.  Office of the Director of Public Prosecutions: Pursuant to Section 51A of the
Constitution and Section 7 of the CPEA, the Offi€¢he Director of Public Prosecutions
(ODPRP) is responsible for the prosecution of arigrafe under the laws of Botswana. Prior to
the establishment of the position of DPP undeiQbaestitution in 2005, the power to appear
before the courts for the prosecution was delegatedme instances, mainly in relation to
minor cases, to the BPS and DCEC. The ODPP ig@seiyely assuming the responsibility

to represent the State of Botswana in court imatances, in line with increasing staffing
levels.

96. Attorney General's Chambers The AG Chambers is responsible for the provisibn
all legal advice for the Government. As a resudtdepartment, ministry or BoB has in-house
lawyers, with the exception of MFDP and DCEC. Rartnore, none of the lawyers are
specialized.

97.  Directorate on Corruption and Economic Crime: The DCEC, which is headed by
the Director who is appointed by the President, @siablished in 1994 in accordance with the
CECA to conduct the investigation of corruption aednomic crime offences. The Director
reports to the Minister for Presidential AffairsdalRublic Administration. It currently has 144
positions, with 60 of those being assigned to tivestigation department. On occasions,
DCEC also prosecuted cases, when there was a tajsacie with the ODPP. The authorities
stated that DCEC had been given the mandate taucoady money laundering investigation.

98. Botswana Police ServiceThe BPS igstablished pursuant to the Police Act which
was passed in 1974. Its duties and functionsetrewt in Section 6(1) which include amongst
other things to prevent and detect crime, anditoyloffenders to justice. It currently has
approximately 7,000 staff. The headquarters ingatitie arm of the police, Criminal
Investigations Department (CID), which is headedhgyDirector of CID, comes under the
Deputy Commissioner Operations, and is responsiblthe investigation of serious crimes
within Botswana and providing support serviceddivisional CID teams. The Fraud
Squad, which is under the Serious Crime Squadigisihit within BPS which conducts money
laundering investigations.

99. Botswana Unified Revenue ServiceEthe BURS was created in August 2004 as a
semi-autonomous government body, following the cemeement of the Botswana Unified
Revenue Service Act, which brought together themtarCustoms and Excise Department and
the Department of Taxes. BURS has responsibiityttie assessment and collection of tax
and excise duties. The work includes, amongstr @ttiévities, the performance of measures
required to counteract tax fraud and other formmwfevasion.

C. Approach concerning risk

100. Botswana does not adopt a risk based apipria relation to AML/CFT though the
draft strategy raises the intention to introduckcpes and procedures for AML/CFT risk
identification, measurement and monitoring



FINAL
-26 —
d. Progress since the last IMF/WB assessment or nugl evaluation
101. Botswana has not been subject to a matailiation previously.

102. Botswana received technical assistan28®2. The technical assistance needs
assessment was conducted with reference to theMeé@dology but was not a full fledged
assessment. The authorities agreed that thisdmartfal document be shared with the
assessors.
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2 LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES
Laws and Regulations
2.1 Criminalization of Money Laundering (R.1 & 2)

2.1.1 Description and Analysis®™

103. Legal Framework: Section 14 and 15 of the PSCA; Section 21-23 efRnal Code; and
Section 3 of the CPEA.

104. Criminalization of Money Laundering (c. 1.1 - Physcal and Material Elements of the
Offence): Under section 14 of the PSCA a person is “deertedbmmit the offence of money
laundering by, (a) engaging directly or indiredtiya transaction that involves money, or any other
property that is proceeds of a serious offencesonte sort of unlawful activity”; or (b) receives,
possesses, conceals or brings into Botswana, angyrar property that is the proceeds of a serious
offence. In addition, section 15 of the PSCA compdating section 14, provides for the concealment
and disposing of money or property that is the @eds of a serious offence. Concealment under sub-
section (2) of section 15 includes disguising thaure, source, location, disposition, movement,
ownership or any rights with respect to money apprty. Moreover sub-section (2) further stipulates
that disposing of money or property includes cotingr transferring or removing such money or
property as well as providing counsel or assistameelation to disposing, converting, transferrorg
removing such money or property. However, althotlnghprovisions in sections 14{ijand 15(13°
contain the essential elements of a ML offencegtlage drafted in such a way as to create the fiaten
for ambiguity. For example, as discussed below undgerion 2.2 (the mental element of the ML
offence), the standard articulated in the two siavis is different even though the physical element
are similar if not the same. Although the authesitattempted to provide an explanation of this
dichotomy, it is not clear to the assessors whdtlee is any substantive difference between tivese
provisions, all the more as there is no differelnesveen the sanctions for the two provisions.

105. The Laundered Property (c. 1.2):The offence of money laundering extends to ang tyfp
property derived directly or indirectly from a smrs offence or unlawful activity. It extends to
property whether located in Botswana or outsides®aha. Pursuant to section 3 of the Criminal
Procedure and Evidence Act (CPEA), property incdualetypes of property movable or immovable,

% Note to assessors: for all Recommendations, theriition and analysis section should include teyssis of
effectiveness, and should contain any relevansttatl data.

27«For the purposes of this section, a person sietleemed to engage in money laundering if he esgag
directly or indirectly, in a transaction that invek money, or other property, that is the proce¢dsserious
offence, whether committed in Botswana or elsewhard he receives, possesses, conceals, dispses
brings into Botswana, any money, or other proptrdy is the proceeds of a serious offence, whethemitted
in Botswana or elsewhere, and the person knowsgint reasonably to know, that such money or qtheperty
is derived or realised, directly or indirectly, fncsome sort of unlawful activity”

2 «Any person who receives, possesses, conceafmshs of or brings into Botswana any money, orrothe
property, that may reasonably be suspected of h@ingeeds of a serious offence, shall be guiltgrobffence
and liable, if he is an individual, to imprisonmédat a term not exceeding three years or to arimteexceeding
P10 000, or both, or if the offender is a body efgons, then, every person who at the time of dlnenaission of
the offence was a director, manager or partneudf $ody, shall be liable to a fine not exceedia§ P00.”
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money and extends to any proceeds acquired aslagethe conversion or exchange of the original
property.

106. Proving Property is the Proceeds of Crime (c. 1.2)1There is no explicit provision in the
PSCA or elsewhere which would make it necessanyalperson be convicted of a predicate office to
establish that the property is the proceeds oferim

107. The authorities stated that in practice, it ismatessary for a person to be convicted of a
predicate offence to prove the property is the @eds of crime. There is currently no case lawhim t
point.

108. The Scope of the Predicate Offences (c. 1.3)he predicate offences for money laundering
cover offences under the Penal Code and otherdeminalizing various offences and include the
majority of the designated offences as mentiongder-ATF Recommendations. These offences fall
within the definition of ‘serious offences’ undéetPSCA. However, the predicate offences provided
for under Botswana’s law, do not cover: participatin an organized criminal group; terrorism and
terrorist financing; kidnapping and hostage takieg environmental crime.

Table: Designated Category of Offences

Designated Category of Offences Relevant Law angé&cific sections
Participation in an organized criminal group  TiBisiot criminalized under any law.
Terrorism, including terrorism financing This istreriminalized under any law.
Trafficking in human beings and migrant | S. 250 -262 of PC

trafficking

Sexual exploitation (including of children) S. 14%1 & 152 of PC

lllicit trafficking in narcotic drugs S. 16 of Dgs & Related Substances Act
lllicit Arms Trafficking This is not criminalizedinder any law.
Corruption and bribery S. 24-30, 32 of CECA, &1®9 of PC
lllicit trafficking in stolen and other goods S1B3320 of PC

Fraud S. 129, 324 of PC

Counterfeiting currency S. 360, 362 of PC

Counterfeiting and piracy of products Section 6PG

Environmental crime This is not criminalized undey law.
Murder, grievous bodily injury S.200-211, 230, 22M0 of PC
Kidnapping, illegal restraint and hostage | S. 250-262 of PC

taking

Robbery or theft S. 264-293 of PC

Smuggling S. 97 of PC

Extortion S.100, 296 of PC

Forgery S. 341-342, 345-347 of PC

Piracy Section 62 of PC

Insider trading and market manipulation S. 7thef BSE Act

109. Threshold Approach for Predicate Offences (c. 1.4)Botswana has adopted a threshold
approach to covering predicate offences. Accorgirggrious offences are those that are punishable b
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imprisonment of not less than 2 years. To convigtigon, the prosecutor must show that proceeds of
a serious offence were involved and that the peksemw or should have known that there were
proceeds of some unlawful activity. Moreover, afefler need not know that they were proceeds of a
serious offence (that is conduct of 2 years or manaly that there were proceeds of an unlawful
activity. Thus this drafting makes proving an offereasier and lessens the burden for the prosdoutor
an element which could be very difficult to prove.

110. Extraterritorially Committed Predicate Offences (c. 1.5): Under section 14(1) of the PSCA,

a serious offence extends to those committed auBalswana. The offences extend to those
committed overseas, that if they had occurred itsBana would have constituted an offence under the
criminal or other applicable laws of Botswana.

111. Laundering One’s Own lllicit Funds (c. 1.6): The provisions criminalizing money
laundering do not explicitly provide for prosecugian accused person for both the predicate offence
and money laundering. The authorities however advibat such a prosecution is permissible under
Botswana law. In supporting this assertion, thesss's were provided with the case ofSkete v.

L.T. Mothusi & Others (2004) involving two prominent lawyers who opened fidiis client files and
forged cheques which were deposited in a Trustuatqaurportedly by the fictitious clients of theaw
lawyers. The cheques were cleared and creditdeetdriust accounts. The money was then transferred
to other corporate accounts of associates andwtibdrawn and shared among the syndicate, which
used the money to purchase luxury cars. The twgdeswvere charged with the predicate offence of
forgery and money laundering. The case was braogfiore the court in 2004 and the charge was
challenged at that time by the defence on the giwtimat it was duplicative. However, a ruling ois th
specific subject matter is pending. No explanati@s given as to why there has been such a long
delay by the court.

112. Itis therefore an open question of whether prosegisomeone for laundering of one’s own
illicit proceeds is possible especially that thisrao explicit provision to this effect under th8®A or
any other law.

113. Ancillary Offences (c. 1.7):Sections 21-23 of the Penal Code creates ancilfeynces to
money laundering. Specifically, it provides foriaml abetting, counseling or procuring another pers
to commit an offence. This also extends to conspira

114. Additional Element - If an act overseas which doesot constitute an offence overseas,
but would be a predicate offence if occurred domegtally, lead to an offence of ML (c. 1.8)There
is no specific provision permitting the prosecutadmoney laundering for a predicate offence which
if it was conducted overseas in a country thatwitcriminalize the act, but which would have
constituted an offence had it occurred in Botswana.

115. Liability of Natural Persons (c. 2.1): The offence of money laundering applies to natural
persons as provided for under sections 14 and fied?SCA. The liability applies to a person that
“knows, or ought reasonably to know, that such mameother property is derived, directly or
indirectly, from some sort of unlawful activity.See above discussion concerning the criminalization
of money laundering.
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116. The Mental Element of the ML Offence (c. 2.2)The mental elements of the money
laundering offence have a subjective and an obstiandard. The mental element can be satisfied by
proving that a person had actual knowledge or otggtonably to have known that proceeds were
proceeds of a serious offence (section 14(1)). TtmesPSCA provides for the objective standard of
“ought reasonably to know”. On the other hand ursgetion 15(1), there are occasions at which the
mental element is established by making an inferdimn the facts the liability of a person if the
accused ‘reasonably suspected’. The standardaddreble suspicion’ is lower or appears to be lower
than that required under section 14. The autherévised that under Botswana’s criminal justice
system the concept and principle of establishiegniental element is both subjective and inferential
The authorities advised this concept is appliecbirt on a regular basis.

117. In addition to the classical subjective and objecttandards, section 15(3) of the PSCA
provides for another standard for establishingtieatal element. This is by way of presumption, i.e.
presuming knowledge of an accused person uporrtiseqution satisfying the court of that person’s
guilt. It specifically provides that “where it isqved to the satisfaction of the court that a petsas
engaged in the act of money laundering...it shajpfesumed that the person so knew or believed.” In
such a case, the evidentiary burden shifts to¢hesed person to rebut the presumption. Howewer, th
burden unlike the burden for the prosecution, isbeyond a reasonable doubt. The authorities
provided the assessors with the decision of thet@ppeal of Botswana iMompati Otlhomile v.
The State (2003)olding that “the word&aunless the contrary is provedlearly cast some
responsibility upon the opposing party to adduadexnce to the contrary but once the accused person
has done so the onus of proving that the accusedhdted an offence under...still lies on the
prosecution...what the section ...means is that ptwatfa person was in possession of stock...is
prima facieevidence.”

118. From the provisions in section 14 and 15, it isdhse that the standard required for the mental
element is not the same. Section 14 provides ahiineshold than section 15. The requirement under
section 15 is ‘may reasonably suspect’ while ursgetion 14 the threshold is ‘ought reasonably to
know’. Consequently, in choosing under which sectmcharge or prosecute an accused person,
securing a conviction under section 15 is mordyikiean section 14, all the more as there is a
presumption in section 15(3). As a result it iff atit clear to the assessors what the ultimaté igazt
section 14, given that the sanctions for both 8astil4 and 15 are the same, and that all situations
captured under Section 14 would also be capturddrnuBection 15. Notwithstanding the assessors
doubt regarding the utility of Section 14, the asses are satisfied that the mental element of the
offence of money laundering complies with the intgional standards.

119. Liability of Legal Persons (c. 2.3):The offence of money laundering applies to legabpns
as provided for in section 14(2) and 15(1) of tI%CR. In addition section 24 of the Penal Code
provides for offences by corporations, non-profganizations and other legal entitfésThe Penal
Code provides the physical and mental elementsmiocate liability.

%9 The two provisions in the PSCA provide as follof&sperson who engages in money laundering shall be
guilty of an offence and shall be liable...if a baafypersons...a fine of P25,000.” Section 24 of thedP€ode

provides as follows: “where an offence is commitbedany company or other body corporate, or by souyety,
association or body of persons, every person clhangfh, or concerned or acting in the control omagement

of the affairs or activities of such company...sHwedlguilty of that offence and liable to be punishe&d
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120. Liability of Legal Persons should not preclude posble parallel criminal, civil or
administrative proceedings (c. 2.% The authorities advised the mission that prosecwf legal
persons does not preclude other parallel civildmiaistrative proceedings. Section 22(4) of thelleub
Service Act provides that parallel proceedingsraxteprecluded where there is a criminal proceeding
against an individual.

121. Sanctions for ML (c. 2.5):The threshold of sanctions that can be imposechtorey

laundering is provided for in the PSCA only, whitat for predicate offences generating proceeds of
crime is created in the Penal Code and other calnélated statutes. The PSCA provides for

imposition of fines ranging from P2,000 (US$333P®26,000 (US$4,166) and imprisonment for a

term not exceeding 3 years. From a predicate off@ecspective, the Penal Code imposes prison terms
of imprisonment for the designated offences of\arage of 7 years.

122. Inreviewing the monetary penalty and term of irmpnment imposed for ML within the
context of Botswana as well as from a regionalpex8ve, the sanctions are not adequate,
proportionate and dissuasive. The authorities agledged the sanctions regime needs to be
strengthened. It can be argued for example unaecutrent system, there is an incentive for the
authorities to prosecute a predicate offence rdttzer ML.

123. Analysis of EffectivenessDespite the fact that the PSCA has been in exdisteimce 1990,
there have been few ML prosecutions or convictiamger the PSCA. Indeed, it has only been in the
very recent years that 2 cases have been broudbt tire PSCA. Even the 2 cases cited are in their
early stages with 1 case being the subject as amattiabove of a preliminary procedural challenge.
Given the fact that section 15 gives the prosenutiore flexibility with the shifting of the evidaaty
burden of proof to the accused person, it is redrclo the assessors why more ML prosecutions have
not been brought under the PSCA especially withdhg history of the statute.

124. The Botswana criminalization of ML framework is geally in line with international
standards and the material elements are consimthe Vienna and Palermo Conventions.
However, there is no effective implementation aygtesmatic enforcement of the PSCA and several
predicate offences are not covered under Botswama |

125. Statistics (applying recommendation 32)There is no systematic mechanism for the
collection of statistics on investigations, progemuand conviction of ML cases.

2.1.2 Recommendations and Comments

126. The authorities should consider:

. Establishing offences under Botswana law for pigdition in an organized criminal
group; terrorism and terrorist financing; illicitras trafficking; kidnapping and hostage taking;
environmental crime; and smuggling, and making saftdnces predicate offences for ML.

. Ensuring, through accepted practice or procedwaepitoperty can be established as
proceeds even in the absence of the convictioormesperson for a predicate offence and that
a person can be convicted of both a predicate oéfand of ML

. Strengthening the sanction regime by increasingrbeetary penalty and length of
imprisonment that can be imposed.
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. Providing for a systematic mechanism for the cdibecof on investigations,
prosecution and conviction of ML cases.

2.1.3 Compliance with Recommendations 1 & 2

Rating Summary of factors underlying rating®

R.1 PC * The scope of offences is not wide and excludesrakserious offences.

= No conviction for both a predicate offence and Mar that property can be
established as proceeds even in the absence aveton.

= The ML framework has not been effectively implenssht

R.2 PC = The sanctioning regime is not effective, dissuaaive proportionate.

2.2 Criminalization of Terrorist Financing (SR.II)

2.2.1 Description and Analysis

127. Legal Framework: There is no legislative or regulatory framework tlee financing of
terrorism. Botswana has ratified the 1999 Unitetidwa International Convention for the Suppression
of the Financing of Terrorism (see discussion ur@kmtion 5.2 ‘Conventions and UN Special
Resolutions’) but has not implemented its requinetsie

128. There are no provisions for the criminalizatiorfinincing of terrorism and the financing of
terrorism being a predicate offence for money lauimg). Consequently, issues pertaining to the
jurisdiction for FT, the mental element of the e liability of legal persons and the sanctionsHd
have not been addressed.

129. However, Botswana has ratified all the 12 converttielating to terrorism and terrorist
financing.

2.2.2 Recommendations and Comments

130. The authorities should consider:

e criminalizing FT
» fully implementing all the provisions of the SFT i@@ntion

2.2.3 Compliance with Special Recommendation Il

Rating Summary of factors underlying rating
SRl | NG * FT has not been criminalized.
* Provisions of the SFT Convention have not beenempinted

% These factors are only required to be set out hemating is less than Compliant.
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2.3 Confiscation, freezing and seizing of proceeds ofime (R.3)

2.3.1 Description and Analysis

131. Legal Framework: Sections 3-11, 18-19 & 21 of the PSCA,; Section®8& 319(2) of the
Criminal Procedure and Evidence Act; Sections 3Bf3BECA; and Section 30 of the Penal Code.
There is no framework for FT (see discussion uigmtion 1.4 ‘Freezing of funds used for Terrorist
financing’).

132. Confiscation of Property related to ML, FT or other predicate offences including

property of corresponding value (c. 3.1)The confiscation, freezing and seizure of procedds
serious offence is primarily covered by the PSCA e CPEA, and secondarily by the Penal Code.
The PSCA and CPEA provides for conviction basediscation of the proceeds of serious offences.
Section 3 of the PSCA provides for the confiscatibproperty of persons convicted of a serious
offence or if a person was convicted of more thaaé affence in respect of all the serious offences.
Confiscation covers all the proceeds of a seridignoe obtained as a result of the commission of an
offence or through aiding, abetting or counselimg ¢commission of an offence. Specifically, the DPP
can obtain a confiscation order or a pecuniaryrorde

133. With respect to a confiscation order, under sedctiaf the PSCA, the court has the power to
order the confiscation of property that is the pexts from a serious offence. In addition, undeticec
319 of the CPEA, the confiscation power extendsrtinstrument that was used in the commission of
an offence (see discussion below on provisionalsones citing case authority on this subject). In
making a confiscation order after conviction of ttedendant, there is a presumption under sectidn 4(
of the PSCA that any property held by a defendatitinva period of 5 years prior to the date of
conviction may be connected to the offence for Whiee defendant has been convicted.

134. With regard to a pecuniary order, under sectiofth®PSCA, a defendant who has derived a
benefit from proceeds of a serious offence canrtbered to pay a pecuniary penalty of an amount
equal to the benefit derived from the offencepréivides for a defendant to pay to the government a
penalty of an amount equal to the government’s aggessment of the value of the proceeds of the
offence, received by the defendant or from whiclna® benefited. Furthermore, the penalty can be
enforced as if it were an order made by a couctvih proceedings to recover a debt due to the
government.

135. The standard of proof required when making an apptin for confiscation is a balance of
probabilities (Section 23 of the PSCA).

136. Confiscation of Property Derived from Proceeds of @me (c. 3.1.1 applying c. 3.1)The
scope of the property that can be confiscated dstemthe proceeds of proceeds i.e. income, prppert
and other rewards as well as property that is imelilectly by a third party both of which can be
confiscated under section 4(2) of the PSCA.

137. Provisional Measures to Prevent Dealing in Propertgubject to Confiscation (c. 3.2)The
freezing and seizure of assets (restraining omgiegler the PSCA) can be ordered under section 8(1).
An application has to be supported by an affidava police officer providing grounds for the
reasonable belief of the defendant’s probable ghiltorder is made either when a person has been
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charged with a serious offence or alternatively ngreeperson is about to be charged with a serious
offence. The order is effective for as long aspreceedings against a defendant are still ongoing.

138. In addition to the powers under the PSCA, thergaseisional measures provided for in the
CPEA. Sections 56-57 of the CPEA grants generakpsto the police to seize anything it believes on
reasonable grounds that it will afford them evidetathe commission of any offence. In the case of
Azad Hauliers (PTY) Ltd. V. AG (1985),the High Court in giving the interpretation to e 56 of

the CPEA, held that the DPP has authority to ssimkdetain an instrument that was used in the
commission of an offence if it is reasonably badigthat it will afford the State the evidence athio
commission of an offence. The court held that “..sthcharged with prosecuting criminal cases must
be given the authority to seize and detain propelttigh it is reasonably believed will afford eviden

as to the commission of an offence.” Furthermtire court stated that “...what is done in each case
must be left initially to the discretion of the iar in whose charge the property is and ultimatelyo
the discretion of the DPP.” The Azad case followszlprecedent set in the casékably & Others v.
AG (1985).

139. Pursuant to sections 2(5) & 8(6)(a)(ii) of the PS@Aezing orders extend to property held by
any person other than the defendant. The meanitigsoprovision was given effect to by the Court of
Appeal in the case &G v. Bateng’s Building Construction (PTY) Ltd. & Others (1999)in which

a director in Bateng Ltd was held to have benefitenh the offence that was imputed to the company.
As a result a confiscation order was held not oolgpply to the person convicted of a serious @#en
but could be made against anyone who had recene@d@ds of that offence.

140. Ex Parte Application for Provisional Measures (c. 3): Applications by the DPP for
freezing and seizure of property subject to coafisti are madex partebefore the court.
Applications are made in terms of sections 8 oRBEA and 56 of the CPEA.

141. Identification and Tracing of Property subject to Confiscation (c. 3.4: The PSCA provides
a wide range of specific powers by which the autlesrare able to identify and trace property. This
includes production orders, orders to banks toyrediny records in their custody and search
warrants. These powers are provided for in sectl®$9 of the PSCA (production orders), and
section 21 of the PSCA (search warrants). Howekierg is no provision for issuing of account
monitoring orders.

142. Section 18(1) of the PSCA provides : “Where a petsas been convicted of a serious offence,
or there are reasonable grounds for suspectindnéhbas committed a serious offence, and there are
reasonable grounds for suspecting that documeletgarg to the offence, or that may assist in any wa
in tracking or identifying the proceeds of the sas offence, or in assessing the value of those
proceeds, or in tracking, identifying or assess$imgvalue of any property of the person convicted o
the offence, or suspected of having committed ffenoe, are in the possession of or under the cbntr
of any person, the Director of Public Prosecutioay apply to a magistrate or a judge of the High
Court for a production order in respect of thoseuaents.” The application for an order must be
supported by an affidavit made a police officetnspector or above.

143. The production order issued under section 18(1)ireg “any person to produce to a police
officer any document of the kind referred to in seittion (1) that are in such person's possession or
under his control, or to make such documents ahail@ a police officer for inspection, at suchdim
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or place as may be specified in the order.” Urgkmtion 18(5), a person is not excused from
producing or making available a document when edi¢o do so on the grounds that producing it or
making it available might tend to incriminate himmoake him liable to a penalty. However, the
document shall not be admissible in evidence ag#iagperson producing it or making it available in
any criminal proceedings except in respect of &gk under section 19, which is the offence of
failing to comply with the production order.

144. A search warrant under PSCA can be obtained byevof Section 21 which states “Where a

person has been convicted of a serious offendbgoe are reasonable grounds for suspecting that a
person has committed a serious offence, and tmeneasonable grounds for suspecting that there is
on any land, or upon any premises, any documeiit asiis described in section 18(1) in relatiorhto t
offence, the Director of Public Prosecutions maglapo a magistrate or a judge of the High Court fo
a search warrant in respect of that land or thosmiges.”

145. A search warrant obtained under this section reguarpolice officer of or above the rank of
Inspector to execute the warrant. A search watrader this section may only be obtained when (a)
the document involved cannot be identified or desdr with sufficient particularity for the purposé
obtaining a production order in respect of it; dlproduction order has been given in respecteof th
document and has not been complied with; (c) aymiiah order in respect of the document would be
unlikely to be effective because there are readergibunds to suspect that it would not be complied
with; or (d) the investigation for the purposesatiich the search warrant is sought might be selgous
prejudiced if immediate access to the documenti®htained without prior notice to any person.”

146. Protection of Bona Fide Third Parties (c. 3.5)Protection of third party interest is provided
for in section 8(5) of the PSCA. A notice is ragdito be given to a third party who is affectedaby
freezing order. A third party can apply under sec8(7) of the PSCA to have the court vary
conditions attached to a freezing order includiregeting of reasonable living and business expenses.

147. Power to Void Actions (c. 3.6):The power to void actions is covered under thegiples of
contract law dealing with illegal contracts or gats that are contrary to public policy.

148. Additional Elements (R. 3) — Provision for a) Confscation of assets from organizations
principally criminal in nature; b) Civil forfeiture ; and, ¢) Confiscation of Property which
Reverses Burden of Proof (c. 3.7)Vhere as Botswana can order confiscation of ptppwid by a
corporate entity that is conducting business lgg#ilere is no provision for confiscation of the
property from organizations principally criminalmature. It does not have a civil forfeiture
framework.

149. Analysis of EffectivenessThe powers provided under the PSCA and the CPEAdequate.
The system would be improved if the authorities tinedability to monitor bank accounts of individual
suspected of engaging in money laundering actssitdiowever, there has been very limited use of the
powers for seizing, freezing or confiscation ofgeeds of serious offence. The experience is nat lon
enough to make a judgment as to the effectivenfeb® @onfiscation regime. Moreover, no statistical
data on freezing, seizing and confiscation cases asailable to enable the assessors to make an
informed assessment of the utility of the framew@#&nsequently assessing the ML application of
these powers was not possible.
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2.3.2 Recommendations and Comments

150. The authorities did advise the mission that theyeve®nsidering introducing civil forfeiture
regime to complement the conviction based systemdulecision has been made yet at cabinet level.
It was not clear to the assessors the underlyitignale for seeking to introduce a civil forfeiturased
system, considering that there needs to be suifieigamples of conviction based confiscation to
enable lessons to be identified in order that thiéforfeiture system can be complementary to the
conviction based confiscation system. The assessoommend to Botswana to review the experience
of other countries which have adopted a civil filuiie system.

151. The authorities should consider:
* Fully utilizing the wide range of powers availableder the PSCA and CPEA for ML

purposes.

* In order to strengthen the identification and mmgadf proceeds of crime, to provide for
account monitoring procedures.

* Maintaining a systematic mechanism for the coltectf statistics on freezing, seizing and
confiscation cases.

2.3.3 Compliance with Recommendation 3

Rating Summary of factors underlying rating

R.3 | PC * There has been limited use of the PSCA and CPEM{qrFT and
predicate crime purposes

2.4 Freezing of funds used for terrorist financing (SRII)

2.4.1 Description and Analysis

152. Botswana does not have a legislative or reguldtamework to implement United Nations
Security Council Resolutions 1267 and 1373. Thermilegal basis to freeze assets based on the
UNSCR 1267 lists. There is neither a legislative negulatory framework to freeze assets based on a
domestic or foreign designation of terrorists ordgst organizations in the framework of UNSCR
1373.

153. None of the requirements under Special RecommerdHtiis therefore in place in Botswana.

154. Botswana has set up a National Anti-Terrorism Cotte®j chaired by the President’s
Permanent Secretary in the Office of the Presidéris is additional evidence of Botswana’s
commitment to the fight against terrorism and tesra financing.

155. The lists adopted by the UN under UNSCR 1267 haenldisseminated to financial
institutions, which have been asked to report amermatch to the authorities. When lists adopted
under UNSCR 1373 were submitted to Botswana byl thérty countries, they were reviewed by the
National Anti-Terrorism Committee. There is howererformalized mechanism for decision-making
on the adoption of these lists by Botswana. Thesasss were advised that these third party cogntrie
were not informed of the decision of Botswana tomdhese lists.
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156. The banking sector is mobilized to following-upttve UN lists, and in practice, Botswana

banks also receive these lists through their imatgwnal financial networks and undertake due
diligences against their customer databases.

2.4.2 Recommendations and Comments
157. The authorities should consider:

* Setting up a legal framework for the freezing ofda used for terrorists financing, in
accordance with the requirements of UNSCR 1267187@3.

2.4.3 Compliance with Special Recommendation Il

Rating Summary of factors underlying rating

SR.1I NC * Absence of a legal framework to implement the neguents on the
freezing of funds used for terrorists financing

Authorities
2.5 The Financial Intelligence Unit and its functions R.26)

2.5.1 Description and Analysis

158. Legal Framework: Proceeds of Serious Crimes ActikBay (Anti-Money Laundering)
Regulations

159. Botswana has no single national centre to receivalyze and disseminate STRs. Institutions
report STRs to both the DCEC and the BoB in acaurdavith Section 17(15) of the PSCA and
Section 14 of the Banking (AML) Regulations. ThenBiag Act requires suspicious transactions to be
reported only to the BoB and it appears that thigiirement is not widely known.

160. STRs received by BoB are processed by the BankipgiSision Department. Upon receipt
of the STRs, data from them are entered into édata This information is used to support the
supervisory duties of BoB in relation to the Bak{AML) Regulations. BoB has no policy for
dissemination and it does not disseminate the tepor

161. Upon receipt by DCEC, STRs are handled by theligégice and Technical Support section,
which also handles all corruption allegations madBCEC. The STRs are normally submitted by
courier or fax, and the reporting institutions viiét notified by phone of the receipt of the reports
Data from the reports are entered into DCEC's ligeshce database which also contains intelligence
on corruption cases, and checks are conductedsagaeexisting database to determine if therays a
existing entry in relation to the persons refemieedh the report. A check will also be made agaihe
Transport Department database on any vehicle ratist numbers which are included in the report.
The reports and the results of the checking wilpassed to a review board for evaluation. Theekevi
board consists of the Director of DCEC, all Assistairectors and the head of the Intelligence and
Technical Support unit. The board will classife tieport as TMP — Traceable Money Laundering
Pursuable, TCP — Traceable Corruption Pursuable&NH'M Traceable Money Laundering Not
Pursuable, and TCNP — Traceable Corruption NotuRine.
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162. DCEC decided, without consultation with BPS, thally STRs which involve P10,000 or less,
and which are not related to corruption, would dreverded to BPS. However, to date, no STRs,
regardless of amount and predicate offence, armitdesome reports fitting this criteria, have been
forwarded to the BPS for investigation; all STRsédheen referred to the Investigations Department
of DCEC for further investigation. The unit in tiwestigations department has then investigated al
cases to determine if there is any case of monadkring. In discussions with the authoritiesyas
apparent that this investigation was considerdmktpart of the analysis of a STR.

163. It should be noted there is no specific provisiathin the legislation for the dissemination of
STRs to domestic authorities for investigation. rene@ould appear to be no impediment to the
dissemination of ML cases from DCEC to the BPSasetis an existing framework for the transfer of
other types of investigations.

164. The Banking (AML) Regulations were issued by BoBviarch 2003, under Section 51 of the
Banking Act, to provide some form of guidance te banks, which are the only type of institution
covered by the regulations and which currentlyefmort STRs.

165. Section 3 of the regulations defines “suspicioaagaction” and in the definition, it states the
activities to be considered as suspicious aredtwligted in the First Schedule to the Banking (AM
Regulations but it is not limited to these acthie First Schedule is an extensive list of actigjt&ome
of which appear to be of very little value in ingling possible suspicion of ML or TF.

166. Section 14 of the Banking (AML) Regulations, whizeates the STR requirement, stipulates
that reports will be submitted in the form set wuSchedule Two of the regulations. The form
prescribes the information which should be included it states the reports should be sent to DCEC
and BoB without specifically defining the methodwelrich report should or could be submitted i.e. by
mail, courier, fax or email. It does however st no supporting information should be attached
with the report.

167. Currently, DCEC only has access to the Transpopaiieent’s vehicle registration database
for the checking of vehicle registration numberschitare included in the reports made to it. This
facility is primarily intended for the corruptiotiegations which are processed by the Intelligeanoe
Technical Support Unit of DCEC.

168. DCEC is in the process of gaining access to tHeviihg government databases : Immigration
Department, National Registration Department aedctiminal record database of the BPS, though it
is not known exactly when access will be available.

169. As BoB does not conduct analysis of the STRs dtiaar to support its supervision duties, it
does not have access to any other databases tesgop the analysis process.

170. DCEC has several authorities to get additionalrimtion from reporting institutions. Section
17(12) of the PSCA provides DCEC with the authaigtyequire reporting institutions to furnish
information or produce documents relevant to aestigation. Section 8(1)(c) and 8(1)(c) of CECA
further empowers the Director of DCEC to requiney'@erson to furnish, notwithstanding the
provisions of any other enactment to the contrallyinformation in his possession relating to the
affairs of any suspected person and to produceroish any document or a certified true copy of any
document relating to such suspected person, whiththe possession or under the control of the
person required to furnish the information’ ande‘thanager of any bank, in addition to furnishing an
information specified in paragraph (c), to furnaty information or the originals, or certified true
copies, of the accounts or the statements of at@duhe bank of any suspected person.” These
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powers can be enforced when in the course of astmation, the director is satisfied that the
information will assist or expedite an investigatio

171. In addition, under Section 7(1)(b) and 7(1)(c)tef CECA respectively, the Director of DCEC
may require ‘any person in writing to produce, with specified time, all books, records .... relating
to the functions of a public body or private bodyd ‘any person, within a specified time, to previd
any information or to answers any question whiehDirector considers necessary in connection with
any inquiry or investigations which the Directoeimpowered to conduct’ under the CECA.
Concerning the empowerment to conduct a money Eimglinvestigation, there is no express
provision for DCEC to conduct money laundering stigation. The functions of DCEC are set out in
Section 6 of CECA and are aimed primarily at cotiarpand economic crime relating to a public
body. However, they can investigate “any allegeduspected offences under this Act [CECA], or
any other offence disclosed during such investiggtand ‘to investigate any conduct of any person,
which in the opinion of the Director, may be corteelowith or conducive to corruption.” [See Section
2.6.1 of this report for further discussion of tiisue]

172. In meetings with the authorities, it was not cledat the definition of an investigation was

and there was confusion over the meanings of aisadysl investigation in relation to STRs and money
laundering. That said, the Intelligence and Tecdirsupport unit of DCEC has never invoked the
aforementioned powers under PSCA or CECA to olftather information to assist in the analysis of
STRs.

173. BoB has no specific authority to obtain furthemimhation concerning the STRs from the
banks to facilitate further analysis. It does haweever a general power under Section 21 of the
Banking Act to call for any information from a bawkich it may require for the purposes of the
administration of the act, which would include #dministration of the Banking (AML) Regulations.

174. As itis considered by the authorities that no RB$ been set up, there are no specific
arrangements to ensure operational independertbe ahits which process STRs made by reporting
institutions.

175. Examining the situation for the two organizatiortsiah are responsible for the units which do
process the STRs, both the Governor of the BoBtlaadirector of DCEC are appointed by the
President of Botswana, in accordance with the BdrBotswana Act and the CECA respectively. The
Governor of the BoB can only be removed under gediacumstances which are set out in the Bank
of Botswana Act, but the Director of DCEC is apped) and consequently can be dismissed, under
terms which the president sets and consider§ fie DCEC has a separate budget which is funded
through appropriation by Parliament from the Comfsaéd Fund, whilst the BoB has an independent
budget.

176. There is restricted access to the information éoathwithin the database operated by the
Intelligence and Technical Support Unit of the DCHEUrthermore, access to the offices of the
Intelligence and Technical Support unit is con&dlby virtue of electronic access controls. Tedat
STRs have not been disseminated other than totestigations Department of the DCEC.

177. The Banking Supervision of the BoB enters inforimatirom the submitted STRs in an Excel
spreadsheet which is stored on a directory withéndentral bank’s computer system. Other than the
IT staff, only staff from the Banking Supervisiomartment can access this directory. In respect of
the STR forms which are currently submitted on pajbese are stored within the office of the
Banking Supervision Department. After some tirhese are moved for storage within BoB’s main
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file storage unit. There are no specific secyityvisions to control access to the physical copfes
the STRs, especially within the main file storagé.u

178. DCEC publishes an annual report concerning itwvidiess. It describes its activities including
those relating to money laundering. In the 200%uahreport which is the most recent that is
available, there is discussion of the number of @gdaundering reports which have been made though
there is no discussion on typologies or money lating trends.

179. BoB also publishes an annual report. This only @iostgeneral information on money
laundering and does not contain any informatioft®role as a recipient of STRs, or the number of
reports made.

180. As the authorities state that an FIU has not yehlastablished within Botswana, no
consideration has been given to applying for mestbprof the Egmont Group or as to having regard
to the Egmont Group Statement of Purpose and Bteasof Information Exchange between FIUs.

181. The Intelligence and Technical Support unit of DCR@ich in addition to the receiving of
STRs is responsible for the receipt and initialdiizng of all allegations of corruption, is mannedw

6 staff. In 2005, the unit received a total of5ll,9eports of which 141 were STRs. It is resourced
with IT facilities to conduct analysis but thisgamarily designed to handle corruption reports siaff
have not received any training on ML or TF nor &mayning on the analysis of STRs and the functions
of a FIU.

182. BoB’s Banking Supervision has 39 staff though tipgimary function relates to banking
supervision, with the processing of STRs beingafns lesser functions. No specific IT system has
been provided for the storage of STR data. It btafe attended regional seminars and workshops on
AML/CFT but no specific training has been giventba analysis of STRs and the functions of a FIU.

183. The DCEC is subject to the provisions of the PuBkevices Act in relation to the
employment, discipline and code of conduct of itgpyees. Similar provisions exist for the Bank of
Botswana. The Public Services Act provides fordiseipline procedures for staff, which can be
sanctioned in a variety of means including redurctiograde, suspension and dismissal. Both
institutions have previously taken disciplinaryiastagainst staff which has included the dismis$al
staff.

184. Vetting procedures are in place for the employnedéistaff by both BoB and DCEC.

185. The DCEC collects data on the number of STRs rededn an annual basis. The annual
number of STRs reported for the past four yearaaif@llows :

Year STRs Reported
2003 27

2004 61

2005 141

2006 99

186. BoB does not systematically maintain statisticaiffosome statistics could be determined
through the querying of the spreadsheet.
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Recommendations and Comments
The authorities should consider:

Designating a single national centre for the receaipalysis and dissemination of STRs as
Botswana'’s FIU after consideration of the most appate location of the FIU with respect to
the legislation, necessary resources, technicalaifyp effectiveness, ability to fully cooperate
and coordinate with other involved parties fromhbibte public and private sectors, and to be
able to conduct appropriate international coopenati

Ensure that the FIU receives all forms of reporéslenpursuant to PSCA and other AML
provisions.

Enabling the FIU to have access to financial, adsthitive and law enforcement data to
properly perform its duties, especially in relattorthe analysis of reports received by it.

Providing the FIU with the necessary authoritydquest further information from the
reporting institutions to facilitate it to fully educt its functions, especially for the analysis of
reports.

Establishing dissemination policies for the STRauigng investigation and other information
derived from the reporting regime, including inf@tion required for effective supervision of
the reporting entities, through consultation willhcancerned authorities.

Ensuring the FIU is sufficiently resourced to effeely perform its duties including the
training of staff on the analysis of reports anel filnctions of a FIU. Sufficient resources
should include provision for the necessary analysits and security measures required to
adequately protect data held by the FIU. FIU datauld be stored and managed
independently from data held by any agency to wttiehFIU is a part.

Providing for the operational independence andraartty of the FIU, particularly concerning
the employment and dismissal of the head of the &/ decision making process on the
dissemination of reports for investigation, managetmeporting lines, and the funding of the
FIU.

Introducing a systematic mechanism for the colbectf detailed statistics pertaining to the
receipt and dissemination of STRs.

Compliance with Recommendation 26

Rating Summary of factors relevant to s.2.5 underlying ov@ll rating

R.26

NC « A national centre for the receipt, analysis angetisination of STRs and
other reports made pursuant to AML related legmfdtegulations, has not
been established

* Reports received by the DCEC and BoB, pursuanS@Aor the Banking
(AML) regulations, are not disseminated to oth&r émforcement agencies.

« DCEC and BoB are not currently adequately resoutcgerform the full
functions of a FIU especially as no training on éinalysis of STRs and
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other reports has been provided to staff whichivedde reports made
pursuant to AML related legislation/regulations.

2.6 Law enforcement, prosecution and other competent dhorities — the framework for the
investigation and prosecution of offences, and faronfiscation and freezing (R.27, & 28)

2.6.1 Description and Analysis
188. Legal Framework: PSCA; Police Act; CECA, CEDA,

189. Botswana has four agencies which either condudntrestigation and prosecution of money
laundering cases or are empowered under currastdggn to handle the investigation and
prosecution of such cases : Office of the DireofdPublic Prosecutions; Botswana Police Service
(BPS); the Directorate for Corruption and Econof@ione (DCEC), and the Botswana Unified
Revenue Service (BURS). To date, no law enforcemgency has been specifically designated to
conduct money laundering investigations.

190. Office of the Director of Public Prosecutions Pursuant to Section 51A of the Constitution
and Section 7 of the CPEA, the Office of the Dioectf Public Prosecutions (ODPP) is responsible for
the prosecution of any offence under the laws déBana. Prior to the establishment of the position
of DPP under the Constitution in 2005, the poweagipear before the courts for the prosecution was
delegated in some instances, mainly for minor gasdbe BPS and DCEC. The ODPP is
progressively assuming the responsibility to repmethe State of Botswana in court in all instanaes
line with increasing staffing levels.

191. To date, the ODPP has been involved with the prasetof 2 cases of ML.

192. BPS:The Botswana Police Servicedstablished pursuant to the Police Act which was@d

in 1974. Its duties and functions are set outaati®n 6(1) which include amongst other things to
prevent and detect crime, and to bring offendejadtice. It currently has approximately 7,000 fstaf
The headquarters investigative arm of the policeni@al Investigations Department (CID), which is
headed by the Director of CID, comes under the Befommissioner Operations, and is responsible
for the investigation of serious crimes within Beéna and providing support services to the division
CID teams. The Fraud Squad, which is under the&Crime Squad, is the unit within BPS which
conducts money laundering investigations.

193. To date, the Fraud Squad has been involved witiinsvestigation. During the course of
the investigation, it was determined that no pratdioffence had occurred. Consideration has not
been given by BPS to the use of the money launglémivestigations to support the investigations of
other predicate offences such as drug trafficking.

194. In discussion with BPS, it was stated that whilBtSBhad a mandate to conduct money
laundering investigations, due to limited resout@ed expertise in the area, the ML cases had
essentially been left to DCEC to conduct.

195. DCEC : The DCEC was formed in 1994, pursuant to the CEGAacilitate the investigation
and prosecution of corruption and economic crinferafes. It is headed by a Director who is
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appointed by the President and who reports to timishdr for Presidential Affairs and Public
Administration. It currently has 144 positionstw60 of those being assigned to the investigation
department.

196.

The authorities advised that DCEC had been givemrthndate to conduct any money

laundering investigation. DCEC's functions asadtin Section 6 of the CECA, are :

197.

(@) to receive and investigate any complaints allggorruption in any public body;

(b) to investigate any alleged or suspected offemniceler this Act, or any other offence
disclosed during such an investigation;

© to investigate any alleged or suspected coatrthon of any of the provisions of the
fiscal and revenue laws of the country;

(d) to investigate any conduct of any person, wiricthe opinion of the Director, may be
connected with or conducive to corruption;

(e) to assist any law enforcement agency of theeBowent in the investigation of
offences involving dishonesty or cheating of thelmurevenue;

() to examine the practices and procedures ofiplioldies in order to facilitate the
discovery of corrupt practices and to secure thisian of methods of work or procedures
which, in the opinion of the Director, may be coaige to corrupt practices;

(9) to instruct, advise and assist any personhendtter's request, on ways in which
corrupt practices may be eliminated by such person;

(h) to advise heads of public bodies of changgsautices or procedures compatible with
the effective discharge of the duties of such puibtidies which the Director thinks necessary
to reduce the likelihood of the occurrence of cptipractices;

0] to educate the public against the evils of gption; and

()] to enlist and foster public support in combgtoorruption.

The offences under the CECA and which are refdoréd their mandate, are titled :
(a) Corruption by or of public officer;

(b) Corruption in respect of official transaction;

(© Acceptance of bribe by public officer after doingagct;

(d) Promise of bribe to public officer after doing ast;a

(e) Corrupt transactions by or with agents;

() Bribery for giving assistance in regard to contsact

(9) Bribery for procuring withdrawal of tender;

(h) Conflict of interest;

® Cheating of public revenue; and,

(), Possession of Unexplained Property [This provisiomelates to public servants]
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198. From an analysis of section 6 and the offencedexeaithin CECA, it is the assessors’ view
that DCEC’s mandate is limited to corruption, civ@abf public revenue and possession of
unexplained property, and the money launderingeélto these categories of offences. Whilst
revenue is not defined under CECA, the Botswandi¢thRevenue Service Act , 2003, defines
revenue laws as being the Customs and Excise Detty@GEDA), Income Tax Act, Capital Transfer
Act, Value Added Tax Act and any other legislatcmmcerning revenue as the Minister may prescribe,
and thus the assessors took the view that cheattipgblic revenue would relate solely to cheating
relating to the aforementioned laws.

199. The above analysis is further strengthened by dersfion that an investigating body for a
specific offence is provided with the necessaralggwers to carry out its functions in relatiorthe
investigation of that offence. For a law enforcamaody, this would ordinarily mean that its offise
were empowered to arrest persons suspected of atngnthat offence. For DCEC officers, they are
empowered under section 10 of CECA, beyond the poafea private citizen to arrest under Sections
31 to 35 of CPEA, to arrest a person without a argrim the following circumstances :

(a) if a person is reasonably suspected of havengnaitted or is about to commit an offence
under CECA, or

(b) if during an investigation of a suspected ofeeninder the CECA, another offence is
disclosed, a person is reasonably suspected oftiiee offence, and it is reasonably suspected
that the other offence was connected with, oreftaer directly or indirectly its commission
was facilitated by the suspected offence undeCBEA.

200. Considering these powers in relation to money latnd, a DCEC officer would only have
the authority to arrest a person, beyond his poagies private citizen, under the circumstancesget
in (b), namely when the money laundering was cotaukewith an suspected offence under the CECA.

201. The unit responsible for conducting ML investigasavithin DCEC has conducted the
following number of investigations over the pasirfgears:

Year Investigations Prosecutions
2003 27 0
2004 61 2
2005 141 0
2006 99 0

202. The investigations arise from the referral of alRS from the Intelligence and Technical
Support unit of DCEC for further investigation.dpparently all cases, the investigation involves th
retrieval of bank records from the reporting indtans for analysis before approaching the account
holder for an explanation of the transaction, & transaction is found to be incompatible with the
previous transactions within the account. Repagritiistitutions have received several complaintmfro
customers about STRs being made concerning thdraselcomplaints have been received after the
customer has been interviewed by DCEC. It is susgebat in the course of the interviews with the
account holders, the fact that a STR has been sigohtdo DCEC by a bank is revealed to them, which
is extremely detrimental to the overall STR repaytiegime.

203. In respect of the two prosecutions, the casestifirergjoing within the courts.
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204. BURS:TheBURS was created in May 2004 as a semi-autonommeesrgment body,
following the commencement of the Botswana UnifRalenue Service Act, which brought together
the former Customs and Excise Department and tipaureent of Taxes. BURS has responsibility for

the assessment and collection of tax and this desluamongst other activities, the performance of
measures required to counteract tax fraud and é&ahis of tax evasion.

205. BURS operations are divided into the two princig@as of responsibility, namely Revenue,
and Customs and Excise. The Inland Revenue hbwevastigations Division handles the investigation
of tax fraud and evasion, and the Customs and &Xase investigation teams which conduct
investigations of customs and excise fraud andienabased upon their geographical area of
responsibility.

206. BURS has not considered conducting ML investigation

Investigative Powers

207. Law enforcement authorities have the authorityelayl or waive the arrest or seizure of
property for the purposes of evidence gatheringemtification of other persons. This authority is
implicit in the absence of any restriction on tiwharities’ discretion on the timing of arrest and
seizure measures, and the authorities statedhaligcretion is exercised frequently during tldely
to day operations.

208. The law enforcement agencies stated that theybdee@conduct investigations in a task force
approach with the task forces being multi-agencgnvhecessary, and this had been conducted in the
past. The agencies also conduct multi-nationastigations. To date, these multi-agency or multi-
national investigations have not involved ML or TF.

209. At present, there is no law relating to the usspafcial investigative techniques such as the
interception of telecommunications and the useawking devices. However, the authorities are
considering procurement of equipment to enable tteentilize such techniques.

210. There has been no review of ML trends within Botsavthough the discussion of individual
cases is conducted between the agencies when agcess

211. The powers to compel production of, search, seizkeodtain financial records pursuant to the
PSCA is covered under Section 2.3 — Power to ifleatid trace property, which is discussed in
section 2.3 of this Report.

212. Section 51 of the CPEA provides the power for deararrants to be issued by a judicial
officer to any police officer to enter any placestze any article which is reasonably suspected of
believing it will provide evidence of the commissiof an offence. The section further states that a
search warrant will be executed by day unlessspegified that the warrant may be executed attnigh
This section can be utilized by the police to seamemises and to obtain any record that wouldsassi
in any ML or TF investigation.

213. Furthermore, Section 54 of the CEPA enables aiidiéficer to order the seizure of books,
documents or any other things which are necesgsaqjyired in evidence in any criminal proceedings
by an ‘officer’ [not defined in the legislation]The order can require the seized items to be delivio
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a person named in the order. The BPS stated aliemis one normally used to require financial
institutions to produce records for the purposesinvestigation.

214. Additionally, Section 250 of the CEPA provides th#there, on application made on oath by
a policeman, a magistrate or a justice who is maember of the Botswana Police Force is satisfied
that the policeman believes there are reasonablends to suppose that the ledgers, day-books, cash-
books or other account books or other accountingcde used by a bank (including a savings bank)
may afford evidence as to the commission of angrafé, the magistrate or justice may issue his
warrant authorizing the policeman or policemen rétherein- (a) to inspect all those ledgers,
day-books, cash-books and other account booksthed accounting devices carrying written records
and make and retain in his or their possessioresapi other record of any entries therein or etdihc
therefrom; and (b) to have access to all thoser @beounting devices carrying unwritten records and
retrieve therefrom any information and make andinein his or their possession a written or other
record of that information.

215. Section 43 (5) and (6) of the Banking Act provitieat “(5) (a) Where a police officer, other
than an officer of the Directorate on Corruptionl &conomic Crime acting in accordance with the
provisions of subsection (2) (g) or a duly authedizepresentative of the Commissioner of Taxes
requires any information from a bank relating te ttansactions and accounts of any person, he may
apply to a court of competent jurisdiction for ader of disclosure of such transactions and acsount
or such part thereof as may be necessary ; (9)H@)court shall not make an order of disclosuresund
this subsection unless it is satisfied that thdiegpt is acting in the discharge of his dutiegt ttne
information is material to any civil or criminalgreedings, whethgrending or contemplated in
Botswana, and that the disclosure is necessagll the circumstances ; (6) Notice of an appi@ato
the court made under subsection (5) shall be samdibth the bank and tiperson imquestion.” The
requirement under Section 6 to inform the accooiddr of the application for an order under this
section means this provision would not be useténcourse of an investigation.

216. The CECA also provides additional powers to the BQfrelation to an investigation
conducted by it which can include money laundeiinvgstigations. Section 8(1)(c) and 8(1)(d) of
CECA empowers the Director of DCEC to require ‘@eyson to furnish, notwithstanding the
provisions of any other enactment to the contrallyinformation in his possession relating to the
affairs of any suspected person and to producerorsh any document or a certified true copy of any
document relating to such suspected person, whiththe possession or under the control of the
person required to furnish the information’ ande‘thanager of any bank, in addition to furnishing an
information specified in paragraph (c), to furnéty information or the originals, or certified true
copies, of the accounts or the statements of at@tuhe bank of any suspected person.” These
powers can be enforced when in the course of astigation, the director is satisfied that the
information will assist or expedite an investigatiét was mentioned that this power is one ordipari
used to require financial institutions to produeeards for the purposes of an investigation

217. Sections 7(1)(b) and 7(1)(c) of the CECA also emdh¢ Director of DCEC to require ‘any
person in writing to produce, within a specifiethdi, all books, records .... relating to the functiohs
a public body or private body’ and ‘any personhivita specified time, to provide any information or
to answers any question which the Director considecessary in connection with any inquiry or
investigations which the Director is empowereddoduct’ under the CECA, respectively.
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218. The Customs and Excise Division of BURS are enabteter Section 4 of the CEDA for the
purposes of enforcing the CEDA, to enter any premigithout previous notice and to require any
persons in the premises to produce any recordsrays which the Customs officer has reasonable
cause to suspect to relate to matters dealt witBEBRA. The section also provides for the use afdo
to enter the premises. If the execution of thisgiois conducted at night, a police officer is riegd
to be in attendance at the premises.

219. Officers from the BPS, DCEC and BURS can obtaimest statements in any matter when a
witness is prepared to provide a statement, bytdbenot have the power to compel a witness to
answerguestions or provide a statement.

Resources, Training and Integrity

220. ODPP:. Asthe ODPP is progressively assuming the resipibity to represent the State of
Botswana in court in all instances, its staffingells are being increased gradually. At present, th
ODPP has a current establishment of 97 with 94tipasibeing filled. The current caseload exceeds
the capacity of the present staffing levels of@2PP. Furthermore, the staff of ODPP have not
received any specific training relating to the istigation and prosecution of ML or TF cases.
Training has also not been provided to judges onandaundering.

221. Under the amended Constitution, the DPP becomélicmffice with the power to institute
and undertake criminal proceedings whereas prelyitiis power to prosecute was the AG’s
responsibility and the ODPP was a unit within tHe’®\Chambers. However, the Constitutional
rearrangements provide that the AG’s Chambersnséilhtains administrative supervision of the
ODPP. These administrative arrangements, whidhdeche financing of the ODPP, do not provide
complete operational independence for the ODPP.

222. BPS The Fraud Squad, which is under the Serious C8mead, is the unit within BPS which
conducts money laundering investigations. It$®aksponsible to conduct complex fraud cases,
which are defined as those which take a long tirievestigate or involving a substantial amount of
money. The Squad is staffed by 1 Superintendeinisdector, 2 Sub-Inspectors, 2 Sergeants and 9
Constables, and all are fully occupied in handfiagid cases, which on average amount to about 75
cases per annum. BPS has used external foremsiargancy services to support its investigations,
when necessary. Whilst staff have received soairitig on financial investigations, no training in
relation to ML or TF or the related investigaticexdhbeen provided..

223. DCEC: The unit which is responsible for conductingratiney laundering investigations
within DCEC is manned by 6 staff: 1 Principal A@rruption Officer; 1 Senior Anti-Corruption
Officer and 4 Anti-Corruption Officers. In additido being responsible for conducting money
laundering investigations within DCEC, it is contiuall complex commercial investigations which
takes up 60% of their time and resources. DCE(hagously utilized external forensic accountants
in its investigations. Staff had attended somesgdPAML/CFT training but had not received training
in relation to the investigation of ML or TF cases.

224. BURS: No unit within BURS has been assigned to condumey laundering investigations
and no training on the subject had been received.
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225. All the agencies involved with the investigationME are subject to the provisions of the
Public Services Act in relation to the employmeliscipline and code of conduct of its employees.
The Public Services Act provides for the disciplprecedures for staff, which can be sanctioned in a

variety of means including reduction in grade, smson and dismissal. The institutions have
previously taken disciplinary action against stalfffich has included the dismissal of staff.

226. Basic vetting procedures are in place for the egmplnt of staff by the institutions.

Statistics

227. Statistics concerning money laundering cases drsystematically maintained with only
DCEC being able to produce statistics on the nurobawestigations conducted, namely:

Year Investigations Prosecutions Convictions
2003 27 0 0
2004 61 2 0
2005 141 0 0
2006 99 0 0

228. The lack of systematic maintenance of statisticeases is demonstrated by the confusion
which exists concerning the number of ML prosemagicconvictions and acquittals which have been
conducted.

Overall Analysis

229. Law enforcement agencies have sufficient powenbtain records and to conduct
investigations into allegations of money laundering

230. The legal authority of DCEC to conduct ML investigas beyond corruption and public
revenue related cases as interpreted from the CECAsignificant issue, particularly in
consideration to their power of arrest in such saskhe importance of this is considerable
especially when the authorities have stated thdE©®@Gas been given the mandate to conduct all
money laundering investigations and this is whditeisng conducted in practice. It is the assessors’
view that there is no policy rationale to exclud@®Bfrom investigating money laundering,
particularly as they have a mandate and the poiedrs/estigate all crimes. It is also the assessor
view that the current practice affects the effemtigss of the regime as i) it weakens the capatity o
BPS and BURS to investigate cases; and ii) DCE&ikipated to dedicated its resources to
investigate corruption related cases only.

231. Insufficient training in the concepts of AML/CFT @the investigation of ML and TF cases
has been provided to the law enforcement and pubseal agencies to permit consistent effective
investigation and prosecution of such cases

2.6.2 Recommendations and Comments

232. The authorities should consider :



FINAL
- 49 —
* Conducting legal analysis on the capability of DClB@onduct money laundering

investigations where the predicate offence is alaited to a case of corruption or cheating
of public revenue, or the predicate offence iskmawn.

* Documenting which law enforcement agencies whidhashduct ML cases, where the
predicate offence is known, and which agency vélrésponsible for such cases when the
predicate offence is not known or has not beerrehéted. This should provide the basis
for the dissemination of intelligence from the FIU.

* Provide significant training to all the law enfoncent agencies and prosecutorial agencies
on AML/CFT and the investigation of ML and TF casepermit consistently effective
investigations to be conducted.

* Ensuring there are sufficient resources to endfdetere ML investigations and
prosecutions to be conducted.

* Ensuring judges are trained in handling ML cases.

* Establishing a systematic process for the collaabiostatistics on ML investigations to
permit an effective and detailed review of the gyp&éML cases occurring in Botswana
and detailed monitoring of the progress of ML irfigegions and prosecutions.

2.6.3 Compliance with Recommendations 27 & 28

Rating Summary of factors relevant to s.2.6 underlying ovll rating

R.27 PC e There is an unclear legal authority for DCEC todumet money laundering
investigations beyond corruption and public reveralated cases though
they are effectively conducting all money laundgrimvestigations.

« Insufficient implementation of the investigativepadility in respect of
money laundering.

* No training has been provided to the investigadind prosecutorial agencies
to enable them to effective conduct money laundenmestigations and
prosecutions.

R.28 C

2.7 Cross Border Declaration or Disclosure (SR.1X)

2.7.1 Description and Analysis

233. Legal Framework: PSCA S.17(16) — Designated Baii¢®eport Importation and
Exportation of Physical Currency; CEDA S.14 — PassBntering or Leaving Botswana

234. The monitoring of the cross-border physical tramigimn of currency is conducted by virtue
of Section 14 of the CEDA which requires that aryspn entering or leaving Botswana shall, in a
manner prescribed by the Director of Customs arciséxdeclare all goods in his possession and
provide details of such to a Customs officer. “@gjoare defined in S.1 of the CEDA includes
currency. Form J is the form which travelers aguired complete.

235. The Customs and Excise section of BURS statedllegbrovision required all currency be
reported regardless of amount but a decision had bede to only require reporting of currency
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movements above P10,000 (US$1,666). It was addedsthat a family unit, which in aggregate is
carrying in excess of P10,000 (US$1,666), is reglio make a declaration covering the whole of the
family unit. The threshold was determined by Cust@nd Excise to be in line with BoB'’s threshold
for banks to report to them concerning foreign ency transactions under Section 13 of the Banking
(AML) Regulations. The original reason for collegithe records was for foreign exchange controls
which have since been removed but the requiren@nbeen maintained to facilitate monitoring
balance of payments and capital flows. Customskxuise is required to forward a summary of the
Form J which it receives, to BoB on a monthly basithe monitoring could be conducted.

236. There is no provision for the declaration of beagotiable instruments.

237. The assessors determined no notice to traveletiseorequirement to make a declaration at one
point of entry could be seen, nor was any form joled to travelers requiring them to report currency
over P10,000 (US$1,666).

238. The Customs and Excise section of BURS advisedhibtiates were posted at border crossing
points to notify travelers of the procedures. Remntnore, a pamphlet had been recently produced
‘Customs and Excise Traveller's Guide to Botswamlaich would be soon available at border crossing
points and would be provided along with copies @ik J, to airlines for distribution to incoming
passengers. The pamphlet sets out the Customisei@gnts concerning travelers into and out of
Botswana such as duty-free allowances as welladingtthat currency (Pula or foreign currency)
exceeding P 10,000 (US$1,666) being brought inegrgotaken out must be declared to Customs.

239. The pamphlet further states it is not necessargport travelers checks and other monetary
instruments. When asked about the reason forGhistoms and Excise commented that these
instruments would be captured under the reporgéggirement for banks under Section 13 of the
Banking (AML) Regulations, when these instrumenésencashed. It is noted this requirement would
only come into effect if the bearer instrumentsigetashed at one time totaled over P10,000
(US$1,666) and also are denominated in a foreigreoay.

240. The authorities stated that section 3 of the ‘Gacto Banks on Foreign Exchange Dealing :
2/99 — Abolition of Exchange Controls’ which statkat travelers from and to Botswana will continue
to complete currency declaration forms at the poirentry or departure for amounts in excess of P
10,000 (USD1,666) report, was the legal authogtyuiring reporting of cross border movement of
physical currency and creating the threshold. hesdocument was a circular issued by BoB to banks,
it is the assessors’ view that it has no authavith respect to the CEDA, and thus, the circulamza

be interpreted as introducing a requirement tontepo

241. Section 17(16) of PSCA requires all designateddmudihich intends to transfer or convey an
amount of cash, exceeding the prescribed amountpimout of Botswana will report the details te th
DCEC and the BoB. To date, no amount has beegrfived and as such, no reports are being made.

242. In addition to the requirement to declare all cocse section 14 of the CEDA states in
addition to the requirement to declare all curreniog person shall furnish a Customs officer with f
particulars thereof. This provision enables at@us officer to request the information if a false
declaration of currency is made or a declaratiorotsnade

243. All Form J's, which are the reports concerningithport or export of goods, including
currency, that are required to be completed foirtiport or export of currency over P 10,000
(USD1,666), are retained for 3 years at eitheibthreler crossing point in remote areas or at a
centralized storage facility for border crossingng®near Gaborone. The forms can be accessed by
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law enforcement agencies, including DCEC whiclhésde facto FIU. Agencies request access in

writing though they need to search for the indialdwecord at the place of storage. There is no
computerized database for the submitted Form J’s.

244. Access to the information from the Form J's whietvénbeen made to the authorities, is
controlled under the normal information accessmismestablished by Customs, which restricts the
information to Government Departments upon reguesgte Commissioner of Customs and Excise.

245. There is significant domestic cooperation betweast@ns, Immigration, BoB, and other law
enforcement agencies. In respect of internatiooaperation, as Botswana is a member of the
Southern Africa Customs Union, along with Lesotkamibia, South Africa, and Swaziland, there is
significant liaison and cooperation between the bemstates. In respect of Zimbabwe and Zambia,
there also is regular cooperation. However, thimelstic and international liaison and cooperatson i
not related to the implementation of SR IX.

246. The possession and export / import of unwroughtiptes metals, rough diamonds, and cut
and polished diamonds which are not set in jewelrg,controlled under the Unwrought Precious
Metals Act, the Precious and Semi Precious StdPextdction) Act, the Diamond Cutting Act and the
Export and Import of Rough Diamonds Regulationke Tmport and export of diamonds require
permits and as such, the source or destinatiothenplurpose of the movement are known to the
authorities. The possession of unwrought precioetis without a permit is an offence under Section
3(2) of the Unwrought Metals Act. Due to these ooist the authorities establish the source or
destination of these items.

247. If there was a significant movement of preciousmistoor metals which have been made into
jewelry, the authorities do not liaise with or riptihe Customs Service or authorities from the seur
or destination of this jewelry.

248. Section 90 of CEDA provides where a false declanais made pursuant to the Act, the person
is liable to a sentence of imprisonment for upato years, and a fine of P 5,000 (US$844) or tripte
amount of the currency involved, or both. Furthiee, currency which was required to be declared, is
liable for forfeiture.

249. Restraint of currency where there is the suspiofamoney laundering would be performed
pursuant to Section 8 of the PSCA though this pdvasrnot been used in relation to the cross border
transportation of currency. However, this prouwsrequires that a person has been charged or ig abo
charged with a serious offence. There is no capsxirestrain the funds for a reasonable period of
time for the purposes of establishing whether tieesvidence of ML or TF.

250. Section 14 and 15 of PSCA create offences involtlregpossession or the bringing into
Botswana, of the proceeds of a serious crime. Wpowiction, a person is liable to imprisonment not
exceeding three years or a fine of P10,000 (US$),88 both.

251. The restraint and confiscation of currency reldateMIL/FT is permissible by virtue of
Sections 8 and 5 respectively of the PSCA.

252. Botswana has no procedures for the confiscati@sséts pursuant to UN SCRs.
253. Access to the information from the Form J's whietvérbeen made to the authorities, is

controlled under the normal information accessmimestablished by Customs, which restricts the
information to Government Departments upon reguesgte Commissioner of Customs and Excise.
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254. No consideration has been given to the implememtatf the FATF best practices for SR IX.

2.7.2 Recommendations and Comments

255. The authorities should consider :

* Ensuring reasonable and effective efforts are naaetify travelers of the requirement to
make a declaration.

* Expanding the current reporting mechanism to coearer negotiable instruments.

* Providing the legal power for currency and beamstruments to be restrained for a
reasonable time to determine if there is evideridédloor TF.

* Ensuring that there is the authority to confis@ateency in accordance with the relevant
UN SCRs relating to TF.

* Implementing the FATF best practices for SR IX

2.7.3 Compliance with Special Recommendation IX

Rating Summary of factors relevant to s.2.7 underlying ovell rating

SR.IX NC « The current declaration scheme does not cover beagotiable instrument

* Ineffective implementation of the declaration sckeparticularly in making
travelers aware of the requirement to make a dsabar when carrying
currency exceeding the threshold.

* No facility to restrain currency for a reasonaleet to enable authorities td
establish if there is evidence of ML or TF.

* No provision for the confiscation of currency ircacdance with UN SCRs
relating to TF

|72}
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3 PREVENTIVE MEASURES - FINANCIAL INSTITUTIONS

Customer Due Diligence & Record Keeping

3.1 Risk of money laundering or terrorist financing

256. Botswana has not adopted a risk-based approachMtd@ET. The country has not conducted

a risk or vulnerability assessment, and the legahéwork does not recognize situations of low or
limited risk of money laundering under which vanas to the preventive measures could be accepted.
It does not recognize higher risks situation, basttbr on a country-specific risk analysis or in
application of the framework for high risk customdransactions or business relationships mandated
by FATF. The interviews with the financial sectodicate that some financial institutions have iput
place “profiling” mechanisms for their customersesiated with additional customer due diligence or
monitoring when warranted.

3.2 Customer due diligence, including enhanced or reded measures (R.5 to 8)

3.2.1 Description and Analysis
Scope of the PSCA

257. The preventive measures for all “designated bods=s8 below) are laid out in the Proceed of
Serious Crimes Act 2000, in its section 17.

258. PSCA defines “designated bodies” subject to thédigations as “persons or body of persons
whose business consists of or includes the pravisigervices involving the acceptance or holdifig o
money or property for or on behalf of other personghose business appears to the Minister to be
otherwise liable to be used for the purpose of citimg or facilitating the commission of a serious
offence under this Act, or any corresponding orilsinoffence under the law of any country”. The
assessors were not able to determine which Minigasrreferred to in this Act, and therefore which
government body has the lead in implementing theARSection 17 specifies these designated bodies

as being

(@) a bank licensed under the Banking Act;

(b) a building society registered under the BagdSociety Act;

(c) a collective investment undertaking establishieder the Collective Investment
Undertakings Act;

(d) Botswana Savings Bank established under Boisv&avings Bank Act;

(e) a post office designated under the Post OHfice

) a registered stockbroker in terms of the Batsa Stock Exchange Act;

(9) a long term insurance business specified utideinsurance Industry Act;

(h) a person who transacts foreign exchange bssiieensed under the Bank of
Botswana Act;

® an international financial services centretiieation committee constituted under
Income Tax Act;

()] any other person or body as may by order lesgibed by the Minister of Finance.
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259. Section 17 of the PSCA applies to “business ratatigps, transactions and services, of a kind
specified under the Schedulennexed to the PSCA. No further activity has hmescribed by the
Minister at the time of the mission. It is notickathat the definition set out in the PSCA conssder

first professions to be covered and then the aigs/of these professions to which the preventive
measures would apply — and not the other way rasnarescribed by FATF. One significant
consequence is that money remittance activitiegnwiot undertaken by banks or bureaux de change,
do not fall within the scope of Section 17 of tH&JA. All the other activities set out in the FATE 4
Recommendations and relevant in the context ofvigana are identified in the PSCA.

260. The definition of the “designated bodies” presesggeral weaknesses. The Central Bank,
Bank of Botswana, is not covered by the Act. Inational insurance firms (i.e. insurance companies
under the IFSC), insurance brokers and agentspra®gciders and micro-finance institutions are not
subject to the AML/CFT framework. The Botswana $aei Bank is the only statutory bank covered
under the PSCA. The reference to the IE®@ification committeamong the designated bodies

also raises questions, as it is the body estalligheonsider applications and to recommend the
issuance of “tax certificates” for the IFSC. Thet@ieation Committee reviews applications subndtte
by the Botswana IFSC management and makes its meadations based on a number of criteria
including projected employment creation, transfeskills and long term sustainability of a projeift.

the authorities’ intention was to cover the comparestablished under the IFSC, the terminology used
in the PSCA does not achieve this objective. Asresequence, it is the assessors’ view that IFSC
activities not covered under other laws (bankg ere not covered by the PSCA.

261. For banks and bureaux de change, these requirearent®mplemented by obligations set out
in specific laws or regulations. This report witst present CDD obligations applicable across the
board on the basis of the PSCA, before laying ln&itnhore specific requirements relevant for these
professions. The NBFI Act enacted in January 2@@@ Eection on regulation and supervision) does
not contain provisions related to the preventivasuees to be adopted by non-bank financial
institutions.

Identification requirements under the PSCA

262. The PSCA does not explicitly forbid anonymous actswr accounts in fictitious names. The
identification requirements laid out in the PSCag®elow) would result in practice in forbidding
anonymous accounts or accounts in fictitious naimesew customers — leaving however open the
situation for previously existing business relasioips.

31 Lending; Financial leasing; Money transmissiorvises; Issuing and administering means of payrtenqt
credit cards, travellers' cheques and bankergsjir&uarantees and commitments; Trading for oveoaat or
for account of customers in: (a) money market ursgnts; (b) foreign exchange; (c) financial futuaes
options; (d) exchange and interest rate instruméaftransferrable securities; Participation iarghissues
and the provision of services related to such ss@idvice to undertakings on capital structure ustdal
strategy and related questions and advice andcssruglating to mergers and the purchase of uridiegts;
Money broking; Portfolio management and advicepBaéping and administration of securities; Saféotlys
services, including: (a) consumer credit, (b) age credit, (c) factoring, with or without recaei(gl) financing
of commercial transactions (including forfeiting)lj types of direct life assurance (including arties,
supplementary insurance carried on by life asserandertakings, permanent health insurance, capital
redemption, operations management of group perfigiais, marriage assurance, birth assurance); &y ot
activity which may be prescribed.
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263. Section 17 (5) of the PSCA prescribes that desgghbbdies shall not “enter into a business
relationship, conclude a transaction or provideraise” defined under the Schedule “unless thefproo
of identity” has been obtained. It does not diffgigte between establishing business relationsmps
carrying out occasional transactions (there isgtoee no threshold for occasional transactions or
customers). Section 17 (6) indicates though tretissignated body shall take reasonable measures to
obtain the required proof of identity if “the seargiis in respect of either a single transactioa series
of transactions which are or appear to be linketlaanount in the aggregate to an amount prescribed
in Regulations” — which could pave the way forisetta threshold for the identification of occasion
customers. No such amount has been prescribedyblation so far. Section 17 (6) sets out the same
requirement when “on reasonable grounds, [the dasigl body] suspects that the business
relationship, transaction or service is conneatetthé commission of a serious offence under this. Ac

264. With the caveat identified in par. 259 (absenceavierage of money remitters that are not

banks), the identification requirements set oueéction 17 of the PSCA do apply to wire transfers.
The CDD requirements set out in the PSCA theredoraot apply to all money or value remittance
services.

265. The PSCA does not prescribe what measures shoulddeztaken by designated bodies to
identify the customer (natural or legal persortsjioes not prescribe a verification of the idendtyhe
customer. Section 17 (26) indicates that the Memigifter consultation with the Minister of Finance
and Development Planning) may issue regulationcpiteag the “documents or other information that
may be accepted as proof of a person's identitg'the “manner of ascertaining another person'’s
identity”. No such regulation has been issued.

266. Section 17 (7) requires that when a designated Hatyws or has reason to believe” that the
customer is acting for a third party, it has toetakasonable measures “to obtain the required pifoof
identity of the third party and the authority oétperson to conclude a transaction on behalf of the
third party”.

267. There is no further requirement related to thetifieation of beneficial owners than the one
described in the previous paragraph.

268. There is no direct requirement on information om prpose and intended nature of the
business relationship. It does not contain eitlirexctobligations on the on-going due diligencelom
business relationship. The requirement set outéarPSCA on the reporting of suspicious transactions
(section 17 (15)) cannot be read as indirectlyrigyiut requirements on the purpose and intended
nature of the business relationship or on relatedaing due diligence.

269. The PSCA does not prescribe any approach relateskian particular enhanced due diligence
for high risk customers, business relationshipgansactions. No provision in the PSCA allows
financial institutions to determine the extentloé DD measures on a risk sensitive basis. No
guideline has therefore been issued in that respect

270. Section 17 (4) of the PSCA provides for a compétemption of all the CDD (identification,
record-keeping) as well as transaction reportingsuees when the designated body “enters into a
business relationship, concludes a transactiomavigies a service of a kind specified under the
Schedule for another designated body or a bodgsponding to a designated body in a state or
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country prescribed for the time being by the Migisis not applicable”. The wording of this provisio
raises several ambiguities:

» jtis unclear whether the “not applicable” refavghe state or country, or more broadly to the
categories of designated bodies. Read togethersaittion 17 (26), which stipulates that the
Minister may issue regulation prescribing “the esatr countries for the purposes of
subsection 17 (4)”, the first option above seemsetthe relevant one though;

» jtis unclear whether the exemption covers othsigihated bodies (even in Botswana) when
they act as the customer on their own account dretvalf of one of their clients. The
terminology “enters into a business relationshimatudes a transaction or provides a service
[...] for another designated body” is ambiguous it tiespect.

271. The authorities indicated that this provision aina¢dllowing for simplified or reduced due
diligence when the customer is another financistitations applying AML-related CDD requirements,
as allowed under FATF Recommendation 5.

272. Section 17 (8) indicates that the identificatioguieements (including those related to the
structuring of transactions and to the identificatwhen there is suspicion of money launderingedla
to the business relationship, the transaction@stivice) do not apply for long term insurance
business when (i) the amount of the periodic premsito be paid in respect of the life policy in any
twelve month period does not exceed the amountpbes! in Regulatior§ or (i) a single premium
to be paid in respect of a life policy does notemdathe amount prescribed for the purpose in
Regulations. None of these amounts has been gredan regulation. Under (i), the PSCA excludes
also “(i) a pension scheme taken out by virtue obmtract of employment or the occupation of the
person to be insured under the life policy provitteat the life policy in question does not contain
surrender clause and may not be used as collfermloan; or (i) a transaction or a series of
transactions taking place in the course of a lengntinsurance business in respect of which payment
made from an account held in the name of the gihy with a designated body or a body
corresponding to a designated body prescribed wadion 17 (4).” (section 17 (9)). These various
categories of exclusion would be in line with thasscribed by FATF as categories “may be lower”,
and acceptable for reduced due diligence. Howeeosnplete exemption of such due diligence would
be excessive.

273. The PSCA does not contain any provision relatexpeific CDD measures for overseas
residents. The exemptions set out in section 1dd4)ot foresee situations where there would be
suspicion of money laundering or a specific highk scenario.

274. The PSCA makes it clear that the establishmerftiebtisiness relationship, the realization of
the transaction or the provision of the service tms take place before the identification of the
customer (see section 17 (5) as laid out abovéfowi any exceptional circumstances to be provided
for. It is worth noting though that section 17%(5hakes a cross reference to section 17 (6) an@)17 (
As subsection (6) and (7) apply only to very spedgituations (structuring of transactions, suspici

of money laundering, customer acting on behalf thfira party), a strict reading of section 17 (5)

33 (“shall not [....] unless the proof of identity regedl by subsection (6) and (7) has been obtained”).
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could be that the requirement of prior identifioatiof the customer would only apply in such narrow
circumstances — leaving open the course of actgle“normal circumstances” and therefore making
it possible to conduct busindssforethe identification of the customer. While acknosidang that
such an interpretation of the Act is very restyietithe assessors note that the quasi-absence of
implementation of the PSCA has not allowed themesxh a view on the practice of designated bodies
in that respect.

275. The PSCA does not impose on a designated bodynsider making a suspicious transaction
report when the CDD requirements cannot be futfipeior to entering into the business relationship,
performing the transaction or rendering the setvice

276. The PSCA has no provision related to existing qusts at the time of entry into force of the
Act — even in situation where the absence of fZIoD requirements could have led to the existence of
anonymous accounts or accounts in fictitious names.

Banks

277. The preventive measures applicable to banks aus@t the Banking Act (1995) and in the
Banking (Anti-money laundering) Regulations (200@)is Regulation (by the Minister of Finance and
Development Planning) was issued on the basisa@fd®e51 of the Banking Act. The Bank of
Botswana has also prepared a detailed questiororaifati-money laundering (2004) that is a tool for
its examiners. As no enforcement action has bdemtan its basis, it is the assessors’ view that th
guestionnaire does not meet the criteria to begrezed for assessment purposes as “other enforceabl
means” as defined in the assessment methodologitslmontent will be described when useful to
indicate how BoB approaches its supervision of danpe with AML measures.

278. The Banking Regulation stipulates that “a banklgiat open or keep anonymous accounts or
accounts in obviously fictitious names” (Section.Ithe Banking supervisor indicates that banks do
not keep numbered accounts.

279. Section 44 (1) of the Banking Act requires thatksafonly open bank accourasid accept
securitydeposits, or rent out safe deposit boxes, vihen are satisfied, haviragted with due

diligence and with reasonableness, that they hstabkshed the identity of the person in whose name
the funds or securities are to be credited or degmbsr the identity of the lessee of the safe dépo

box, as the case may be”.

280. Section 5 (1) of the Banking regulation requireat thanks identify their customer when
establishing a business relation$hir conducting transactiotion the basis of (i) the Omang identity
card for a citizen of Botswana above the age adrl@) a valid passport for a foreign national.

% The Banking Regulations defines “opening an actamestablishing a business relationship witlaakixo
operate a current account, a deposit account,iagsa@ccount or a loan account, or any other otidigarising
out of the contractual relationship between a kamka customer and includes buying and selling&idgn
currency to a customer by a bank, transmissionafey and investment of funds

% The said Regulation defines a transaction as aegiiepvithdrawal, transfer between accounts, exgbhasf
currency, loan, extension of credit, purchase & shany share, stock, bond, certificate of defpasiother
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281. Section 5 (2) prescribes that banks should renevidégntification of their customer whenever
they have doubts on this identity.

282. Neither the Banking Act nor the Banking regulatestablishes distinction between the
identification of a regular customer and of an sgmaal customer. There is therefore no threshald fo
occasional customers. The identification requireisienver occasional transactions that are wire
transfers undertaken by banks. No provision speifi requires the identification of the customer
when there is a suspicion of money laundering -thmre is at the same time no exemption for the
identification requirements based on thresholds.

283. The Banking regulation specifies (Section 6) howlsashould verify the identity of their
customers (natural persons), through the follownaghods:

= obtaining a reference from a well known professipaa employer of the customer, a known
customer of the bank who, or a customary authémey, knows the applicant;

= in the case of non-residents, obtaining referefroes their foreign banks, where possible;

» making a credit reference agency search;

* requesting an original recent council rates oitytidill receipt;

= using one of the address validation or verificasenvices on offer; or

= conducting a personal visit to the home of theiappt where appropriate, or possible.

284. There is no definition of the “well known professa” mentioned in this provision, and so far
neither guidance nor “case law” has provided dtzatfon to banks on what professionals would be
considered acceptable — the assessors were atlvaatbctors, accountants, senior civil servants,
lawyers would be consider as “well known profesalsh

285. As far as legal entities are concerned, banks rascpbed (Section 7) to “verify the legal
existence of the corporate bodies and identifydihectors, the beneficial owners and the management
of that corporate body” and to obtain from the cogbe body the following information and
documentation:

= the certificate of incorporation or equivalent,ailst of the registered office and the place of
business;

= details of the nature of the corporate body's ssinthe reason for the account being opened,
an indication of the expected turnover, the soofdends, and a copy of the last available
accounts, where appropriate;

= where there is more than one signatory to the ad¢ceatisfactory evidence of the identity of
at least two signatories and, where necessarydingotors, one of whom shall be an executive
director;

= a copy of the resolution of the Board authorizing &ccount signatories; and

= copies of powers of attorney, or any other autfipatfecting the operation of the account,
given by the directors in relation to the corpotadely.

monetary instrument or investment security, or etiner payment, transfer, or delivery by, throughtoo a bank,
by whatever means effected
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286. The need to only identify, when there is more thae signatory, only “at least two
signatories” or “two directors” is restrictive.

287. The Banking Regulation (Section 8) requires, whendustomer opens a “trust account” with
the bank, that the bank “shall endeavor to knowwarderstand the structure of the trust sufficietaly
determine the provider of funds and those who ftavgrol over the funds”. This Section does not
require banks to satisfy themselves that they idesmtified the settler, the trustee or person asgrg
effective control over the trust, and the benefici#t does not either require banks to obtain
information regarding the power to bind the legahiagement. It does not either require banks to
inquire whether the trust has been registered # B\tke industry practice seems that no accoumt ar
opened for trust absent its registration with tlegiRtrar of Deeds (see relevant section).

288. Section 9 requires banks to “take reasonable measoiobtain information on the true
identity of the person on whose behalf an accaiopened or a transaction conducted if there is any
doubt as to whether any customer is acting onwis lmehalf”. This Section does not require the full-
fledged identification and verification of identidf this third party in such situations, but only
“information” on its identity.

289. In two instances (Section 5 {3and Section 7 (1) quoted above), the Banking Reigul

refers to a requirement to identify beneficial ovatgp. However, this Regulation does not define the
beneficial owner as the natural person(s) who altély owns or controls a customer and/or the person
on whose behalf a transaction is being conductetthose persons who exercise ultimate effective
control over a legal person or arrangement. Intaddithe requirement set out in Section 5 (3) does
not cover all transactions that can be conducted lbgnk, but only a subset of these (account,
remittance and safe custody facilities). Benefioi@hership is defined in other acts than the Bamkin
Regulation. The Collective Investment Undertaking #r instance defines beneficial ownership as
“the rights over the deposited property of a unist conferred by a trust deed on a unit-holdemit-u
holder being in that context equivalent to sharédolBased on such a definition, banks will notrbe
position to conclude that they shall identify thenbficial owner according to the FATF
requirement.The Banking Regulator indicated thhag not informed banks that the requirement to
identify beneficial owners in the context of Sent®(3) and 7 (1) extends to the identificationhaf
natural person exercising ultimate effective cdntro

290. As far as corporate customers are concerned, 8€e€i(i®) (b) prescribes that banks gather
information allowing them to determine the expedatatlre and purpose of the business relationship
(even if the requirement is not laid out that disgc There is no direct equivalent for natural gmars.
However, Section 17 (2) (b) of the Banking Regolatiwhich refers to internal controls, requires
banks to establish know-your-customer proceduhes iave to include “knowing the customer's
business, establishing systems that would recoguigpicious activities and having in place internal
suspicious reporting procedures”. That requiremg&hich covers all categories of customers,
amounts to a requirement to gather informationhenpurpose and nature of the business relationship.

% Article 5 (2) of the Banking Regulation : “A baskall identify the beneficial owner of an accoupéned with
it and any person using remittance and safe cudtadlties, and if the bank fails to ascertain ttlentity of such
owner or person, it shall close the account or dbayfacilities concerned”.
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291. Neither the Banking Act nor the Banking Regulatimmtain direct requirement regarding on-
going due diligence on the business relationshigh% requirement can be inferred from the
obligations related to internal controls, such asti®n 17 (2) (b) (see above). There is however no
requirement to maintain documents, data and infoomaollected under the CDD process up-to-date,
nor to undertake regular reviews of existing resord

292. The Banking (AML) Regulation does not define a higtk customer category, and therefore
does not prescribe enhanced due diligence for catelgories of customers. Some of the high
categories of customers or services identified AyfFFare present in Botswana, such as private
banking, trusts or nominee shareholding for ingtaild guidance related to risk has been issued by
the Banking Supervisor.

293. The Banking Regulations does not foresee situatidrese simplified or reduced CDD
measures could be applied.

294. As laid out in the Banking Act and the Banking (AMRegulation — see par. 280, banks
should identify and verify the identity of the coister before entering into the business relationship
providing a service or undertaking a transactidmer€é are no exceptional circumstances where there
could be exemption in the Act or the Regulation.

295. Section 5 (3) of the Banking Regulations prescribas “if the bank fails to ascertain the
identity of such owner or person, it shall close #ltcount or deny the facilities concerned”, in
situation covering both business relationshipstaagrovision of remittance or safe custody sesvice
This Section does not explicitly cover the othewiees offered to, or transactions undertakendaor,
occasional customer. Schedule | of the Banking (AREgulations, that describes examples of
suspicious activities, contains several exampliesa@ to failures to complete CDD before or after
commencing the business relationship (customeidia@s unusual or suspicious identification
documents, is unwilling to provide background imfiation, opens an account without identification,
references or a local address, is reluctant toatedetails about the business activities or to jpl@v
financial statements or documents about a relatsthéss entity...). In such situations, banks are
required to file a suspicious transaction repodeursection 14 of the Banking (AML) Regulation.

296. The identification requirements related to existiugtomer are laid out in the Banking Act
(1995) and are as follows (Section 44 (2) and (3)):

= 44 (2) “In the case of bank accounts and secuépodits which have been opened, and safe
deposit boxes which have been rented out, pritteéa@oming into force of this Act, and where
the true identity of the customer has not beersfsatiorily established, the bank concerned
shall, by writing to the customer in question drastvise, take steps forthwith to establish his
true identity.”

= 44 (3) “If the steps taken under subsection (2)tfesatisfy the bank concerned that they have
established beyond reasonable doubt the true fderfitihe customer within twelve months of
the coming into force of this Act, the bank shalithwith close the account or securigposit,
or terminate the lease of the safe deposit bothexsasemay be, and report the matter to the
Central Bank.”

Bureaux de change
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297. The CDD requirements for bureaux de change areetin Section 12, titled “anti-money
laundering measures”, of the Bank of Botswana @uude change) Regulations. Bureaux de change
are required to establish and maintain effectivelAltasures. More specifically, they have to “take
reasonable measures to obtain information abouttleddentity of the person on whose behalf a
transaction with it is conducted” and have to “céynpith any guidelines issued by the Bank
regarding (i) the identification of customers”. $heference to BoB guidelines was not considered by
the assessors as referring to the Banking (AML)URepn, which is not a guideline.

All designated bodies

298. None of the AML related laws and regulations of 8mna (PSCA, Banking Act, Banking
(AML) Regulation or any other Regulations regardiriger pillars of the financial sector) contain
requirements related to Politically Exposed Persoasgher foreign PEPs or domestic PEPs. There are
therefore no requirements regarding the establishofehe business relationship with PEPS, the
extent of the customer due diligences, the decisiaking procedures regarding PEPs and the on-
going monitoring of such business relationships.

299. The BoB inspection questionnaire to banks, whichat “other enforceable means”,
addresses this issue, by focusing on the appreprsk management procedures to determine whether
a customer is a PEP, and whether senior managappraval is obtained prior to establishing the
business relationship.

300. None of the the PSCA, the Banking Act, the BanKillL) Regulation or any other sectoral
law or regulation covering the financial sector team provisions regarding cross-border corresponden
accounts and similar relationships.

301. Only the BoB questionnaire for examinations addreskis issue, focusing on the adequacy of
the account opening procedures, the existencercdsgmndent banking relationships between the
respondent bank and shall banks in a bank secraopey laundering haven, the existence of an
effective AML program in the foreign bank, the mess profile of the respondent bank, the quality of
its STR mechanisms and the existence of intermadguiures for enhanced scrutiny of transactions
involving the proceeds of corruption of foreignioitls.

302. The PSCA does not contain requirements relateldetonisuse of new technology for money
laundering, or to the risk of non face-to-face hass relationships.

303. Section 41 (“methods of identification”) of the Bamg Law indicates that “regulations [...]
may provide for certain other methods of identtiima in relation to certain transactions, including
transactions that are electronically processed”.

304. The Banking (AML) Regulations prescribes in its 88t 11 that banks “shall establish clear
procedures on how to identify a customer who apgbe financial services through the internet or
other electronic means, and shall not permit aoomst to conduct business through this means unless
the identity documents of the customer have bedfiagor confirmed”. In practice, the assessors
were advised by BoB that at this juncture, bankBatswana require that CDD obligations be
undertaken with the physical presence of the custppmior to the provision of such services.
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Analysis

305. The PSCA sets out the fundamental obligations ddgarcustomer due diligence. However, it
remains too general, or even silent, on severakégyirements. In addition, the absence at theafate
the on-site mission of implementing regulations tredlack of enforcement by the supervisory
authorities other than Bank of Botswana undermihesffectiveness of the PSCA regime.

306. As indicated above, the scope of coverage of theAPiS too restrictive. The scope of
designated bodies is based in the first place ofegsions and not activities, and several key
professions or institutions are left out of the @@age of the PSCA.

307. The PSCA is silent on anonymous accounts or acsanrbviously fictitious names for
business relationships established before the meattof the PSCA. Given the lack of clear
implementation of Know Your Customers measuresidethe banking and bureaux de change
sectors, it is the assessors’ view that such ad¢saurbusiness relationships could exist in Botsawan

308. The PSCA is silent on how designated bodies shdelatify and verify the identity of their
clients, natural or legal persons. There is noirequent on the renewal or updating of the
identification. It does not require the identifiicett and verification of identity of beneficial owse It
does not require designated bodies to obtain irdaion on the purpose and intended nature of the
business relationship, nor on the on-going dugetilce.

309. The exemption under Section 17 (4) of all the CBBuirement when the customer is a
designated body is significantly too broad. As tdfthis provision would allow the exemption of

CDD measures when the other designated body wausttting for one of its client, or in the context

of correspondent banking relationship. In addit&uch an exemption should not apply whenever there
is suspicion of money laundering or specific higtigk scenario. As no list of jurisdictions for whi

such an exemption would be acceptable has beegdisthis part of the exemption is not of concern at
the moment. As far as domestic designated bodeesarcerned, it is the assessors’ view that given
the current level of implementation of AML/CFT réggments in Botswana, such an across-the-board
exemption is excessive.

310. The provisions related to the timing of the veafion of identity introduce an excessive carve-
out by their restriction to a very limited set @fcemstances. The absence of any requirement
regarding existing customer, particularly in theece of any review of the number of business
relationship with potential deficient or inexistédéntification of the customer, is of concern .

311. As far as banks are concerned, several of the rpifats of the PSCA are addressed — even if
more clarity on the articulation of the framewogplcable to banks and the one of general
applicability would have been useful.

312. The requirements set out by the Banking Act andBémeking (AML) Regulation present
nonetheless several weaknesses. One relatests) imhere the legal requirement does not make it
explicit that the banks should identify the setitbe trustee or the person exercising effectiveroh
and the beneficiaries. Similarly, the obligationsaen the customer is acting for a third part do not
require that reasonable steps be taken to idahtfythird party.
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313. As far as beneficial ownership is concerned, thmnsaue is whether the Regulation is clear

enough on the definition of beneficial ownershipeTscope of the requirement to identify the
beneficial owner when the customer is a naturagrers too narrow.

314. The requirements on the on-going monitoring oflihsiness relationship do not call for
regular updates of identification documents, dathiaformation.

315. Itis the assessors’ view that level of awaremédmancial sector institutions on their
AML/CFT preventive obligations is low, particulariy designated bodies other than commercial
banks and bureaux de change. The PSCA is apparatiynderstood by obligated parties as creating
obligations, all the more as no enforcement adt@mbeen taken by the supervisors with the exaeptio
of Bank of Botswana. Even for banks and for buregeixhange, the legal references appear to be the
Banking Act, the Banking Regulations and the Buxed® change Regulation, respectively.

316. In practice, banks have set up preventive meashbo#is to implement Botswana requirements
and respond to BoB mobilization and as a resutef obligations as members of international
financial groups. Bureaux de change also appelaadag taken steps on CDD. The supervisory
actions undertaken by the BoB have obviously cbuted to raise awareness and to support the
actions already adopted by banks, and to triggdrilimation of bureaux de change. Banks presented
examples of CDD measures going beyond the legainegents set up in Botswana, on the basis of
their group’s own requirement (on a consolidatesig)aThey also described caution in dealing with
corporate structure or legal arrangements raisarggsparency concerns, in particular when
identification of the controllers or of the bendgdites proves difficult.

317. BoB supervisory action seems to have identifiedala satisfactory level of compliance with
the existing obligations under the Banking (AML)dRéation, at least for commercial banks. BoB has
identified some failures in the Botswana Savingsk8awhich have been reported to the oversight
agency for BSB, the Ministry of Finance and Devebtept Planning. BoB has noted these deficiencies
in general terms in its annual report on Bankingeduision, which is public.

318. Outside banks and bureaux de change, steps haveab@s by insurers and stockbrokers to
adopt some minimal levels of CDD - largely at thmitiative. In the absence of supervisory actign b
the Registrar of Insurances and the RegistrareoStiock Exchange on CDD obligations, the assessor
team was not in position to reach any view on tad&quacy and on their level of compliance with the
PSCA requirements.

319. So far, as implementation of the AML/CFT requiretseremains in its view relatively recent,
the Central Bank has adopted a soft enforcemembapp, focusing essentially on moral suasion and
awareness raising. As far as statutory banks areecned, where compliance issues have been
described to the mission as more substantive, thestl of Finance and Development Planning is
also giving priority to moral suasion.

320. Overall, and despite the welcome and positive siEn in the banking sector, the overall
effectiveness of the CDD measures remains low. Kostanding the weaknesses of the legal regime
with regards to the international standard, thelle¥ awareness and understanding of the money
laundering risk and of the importance of rigoroustomer identification mechanisms are at best very
uneven, particularly for non-bank financial instituns.
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321. The legal framework in Botswana does not requiteaened CDD for politically exposed
persons. Even if banking institutions appear tcehadopted some measures in that respect, in

application of their group internal controls, tres@ssors were not in position to reach a judgment o
their effectiveness.

322. There are no requirements on correspondent baakidgimilar relationships.

323. The misuse of new technological developments forgdtposes is addressed in the Banking
(AML) Regulation, but at a level of generality thraises questions on its effectiveness and on the
actual implementation of specific measures by bahkss is all the more of concern as anecdotal
evidence was received by the assessors that benkakeng action to develop internet banking, and
that other designated bodies seem to accept egietmbusiness relationships or realize transastio
for occasional customers without a face-to-facdaxrwith the customer.

3.2.2 Recommendations and Comments

324. The authorities should consider:

* Amending the PSCA or issue regulations under tféAR &s appropriate, to provide for

a. An extension of the coverage of financial actidtisnder the PSCA, including
extending CDD requirements to money remitters otian banks

b. a clear interdiction of anonymous accounts or actsoin fictitious names under
PSCA for business relationships established poithe PSCA

c. CDD requirements for money remitters other tharkban

d. more specificity under the PSCA of the CDD requieets for the identification and
verification of identity of natural persons, corpta entities and legal arrangements

e. requirements regarding the identification of beciafiowners under the PSCA

f. requirements regarding information on the natue@urpose of the business

relationship, its on-going monitoring under the RSANd the renewal of identification
measures

g. requirement of enhanced due diligence for high bbiskiness relationships and
transactions under the PSCA

h. An extension of the scope of the requirement utttePSCA that CDD be undertaken
before conducting business

i. Arestriction of the exemption under the PSCA 6fGiDD requirements for business
relations, transactions and services for anothgigdated body, domestic or foreign

J.  Arequirement under the PSCA on the identificatmma risk-based basis, of existing
customers

* Implementing more intensely the PSCA for designatedies other than banks and
bureaux de change

* Amending the Banking (AML) Regulation to provide fo

a. arequirement, under the Banking (AML) Regulatimnidentify the settler, trustee or
person exercising effective control over the trasg the beneficiary when conducting
business with a trust
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b. arequirement, under the Banking (AML) Regulatimnyerify the identity of the third
party when the customer is acting on behalf ofira tharty

c. a clarification, under the Banking (AML) Regulatjoof the definition of beneficial
ownership, and an extension of the coverage ofg&ification requirement when the
customer is a natural person

d. arequirement, under the Banking (AML) Regulatimnkeep identification
information up-to-date and to undertake regulaiengs of existing customers

e. arequirement of enhanced due diligence for higk susiness relationships and
transactions under the Banking (AML) Regulation

* A more intensive implementation of the Banking (AMAct for statutory banks

» Setting up requirement, for all designated bodiegarding business relationships and
transactions with foreign Politically Exposed P&iso

e Setting up requirements regarding corresponderkibgmelationships and similar
requirements

» Setting up, for all designated bodies other thatkband bureaux de change, requirement
regarding new or developing technologies and noe-fa-face business relationships and
transactions, and complement the current requirefoeibanks and bureaux de change

3.2.3 Compliance with Recommendations 5 to 8
Rating Summary of factors underlying rating
R.5 NC Too narrow coverage of financial activities unde PSCA

Absence of a clear forbiddance of anonymous acsaumaccounts in
fictitious names under PSCA for business relatigpssbstablished prior to
the PSCA

Absence of CDD requirements for money remittergiothan banks

Lack of specificity under the PSCA of the CDD ragquients for the
identification and verification of identity of natl persons, corporate
entities and legal arrangements

Absence of requirements regarding the identificatibbeneficial owners
under the PSCA

Absence of requirements regarding information @nrtature and purpose ¢
the business relationship, its on-going monitoringer the PSCA and the
renewal of identification measures

Absence of requirement of enhanced due diligenchifi risk business
relationships and transactions under the PSCA

Too narrow scope of the requirement under the P®@ACDD be
undertaken before conducting business

Excessive exemption under the PSCA of all CDD negments for business
relations, transactions and services for anothgigdated body, domestic o
foreign

Absence of requirement under the PSCA on the fifileation, on a risk-

=

based basis, of existing customers
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» Lack of implementation for designated bodies othan banks and bureaux
de change

* Absence of requirement, under the Banking (AML) Ration, to identify
the settler, trustee or person exercising effectorgrol over the trust, and
the beneficiary when conducting business with sttru

« Absence of requirement, under the Banking (AMLYy&ation, to verify
the identity of the third party when the custongeadting on behalf of a thirgd
party

« Ambiguities, under the Banking (AML) Regulatiom the definition of
beneficial ownership, and too narrow coverage efidentification
requirement when the customer is a natural person

« Absence of requirement, under the Banking (AML) Ratjon, to keep
identification information up-to-date and to undés regular reviews of
existing customers

« Absence of requirement of enhanced due diligenchift risk business
relationships and transactions under the BankingL(ARegulation

« Insufficient effectiveness for statutory banks

R.6 NC |« Absence of requirement regarding Politically ExgbBersons

R.7 NC |+ Absence of requirement regarding cross-border spardent relationships
and similar arrangements

R.8 PC |+ Absence of requirement under the PSCA regardingaosto-face business
relationships and transactions

» Lack of specificity of the requirement regardingirface-to-face business
relationships and transactions under the BankingL()ARegulations

3.3 Third parties and introduced business (R.9)

3.3.1 Description and Analysis

325. Asthe PSCA is silent on “introduced business”,Bogswana legal framework is considered
not to cover the situation of introduced busineBse situations where the designated bodies have
reasons to believe that the customer is acting tbird party are covered in the previous secton,
do not encompass the “introduced business” sitostio

326. For banks, Section 6 of the Banking (AML) Regulatiowhich deals with the verification of
the identity of the customer, indicates that refesechecks ought to be done through “a well known
professional” or foreign banks for non-residenttoosers. BoB indicated that this provision is not
aimed to cover the introduction of customers bydtiparties at the verification stage (as the Sactio
states directly that “banks shall verify the naraed addresses of its customers”), but it would seem
important that there is no mis-interpretation a$ throvision to delegate the verification of idénti
Apart from this ambiguity, it is the assessors’aasion that the laws and regulations relevanttier
banking sector do foresee the possibility of “idwoed business”.
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327. On the contrary, the assessor team was unabléiséyseself that recourse to the introduction
by third parties is not a practice for non-banlafinial institutions. The insurance industry clearly
represents a risk in that respect, as insurandety@nd insurance agents can undertake insurance
business while not being covered by the PSCA. Bsessor team could not identify any legal
requirement governing the respective respons#slitif the insurer and of the broker and/or agent in
such situations. The securities industry is knowvalso have recourse to such arrangements (and the
assessment team received anecdotal informatiotbkérs use them in Botswana), and there is here
again no industry-specific requirement in that ezsp

3.3.2 Recommendations and Comments

328. The team was satisfied that the legal frameworkiegdge to banks is in line with the
requirements for eligible introducers, but notdtiner designated bodies — particularly in the iasoe
and securities sector. Given the respective wemghdsrisks of the three main pillars of the finahci
sector, the assessors reached the conclusionaimgiiance with this Recommendation should be
partially compliant.

329. The authorities should:

= Specify, by law or regulation, the framework govegiintroduction by and reliance on third
parties outside the banking sector

3.3.3 Compliance with Recommendation 9

Rating Summary of factors underlying rating

R.9 PC » Lack of legal framework on introduced business rafidnce on third parties
outside the banking sector

3.4 Financial institution secrecy or confidentiality (R4)

3.4.1 Description and Analysis

330. The PSCA states in its section 17 (12) that “ferplurposes of an investigation under this Act,
the Directorate may require a designated bodyraigh information or produce documents relevant to
the investigation” — the Directorate referring he tDCEC. It further prescribes in section 17 (1@} t
“No duty of secrecy or confidentiality or any othrestriction on the disclosure of any informatien a

to the affairs of a customer of a designated budigther imposed by law, common law or an
agreement, shall affect a duty imposed by subsec(ip4), (15) and (16)” — where section 17 (14), 17
(15) and 17 (16) relate respectively to the repgrtf transactions above a given amount, the rigygort
of suspicious transactions and the reporting aferway transactions out or into the country above a
given amount.

331. The Banking Act states that the duty of confiddlytidoes not apply when

* In Section 43 (2) (b) : “civil or criminal proceexjs arise involving the bank and the customer
or his account”
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* in Section 43 (2) (e) : “the information is requirey the Directorate on Corruption and
Economic Crime in connection with an investigateamried out under the authority of the

Director thereof in accordance with the provisiohsection 7 of the Corruption and
Economic Crime Act, 1994”

* in Section 43 (5) and (6) : (5) (a) Where a pobitiecer, other than an officer of the
Directorate on Corruption and Economic Crime acimgccordance with the provisions of
subsection (2) (g) or a duly authorized represemtatf the Commissioner of Taxes requires
any information from a bank relating to the tranes and accounts of any person, he may
apply to a court of competent jurisdiction for ader of disclosure of such transactions and
accounts or such part thereof as may be necesgaryty) The court shall not make an order of
disclosure under this subsection unless it isfgadishat the applicant is acting in the discharge
of his duties, that the information is materiabtoy civil or criminal proceedings, whether
pending or contemplated in Botswana, and that ideabure is necessaiin all the
circumstances ; (6) Notice of an application to¢bart made under subsection (5) shall be
served on both the bank and trexson inquestion.

332. As described under section 3.10, the supervisadyregulatory bodies have access to all
information necessary held by financial instituson

333. In conclusion, competent authorities can have acethe information they require to
properly perform their functions in combating MLIEF.

334. There is no impediment for financial institutiomssthare information to implement (in theory)
the requirements under R7, R9 and SR VIIl.

335. Asindicated in the relevant parts of the repdw, dssessors have concerns regarding the
capacity of some competent authorities to shanmtion domestically or internationally, but as
these constraints are not directly derived fromaffitial institution secrecy or confidentiality
requirements, the assessors consider it is mor®@pipgte to reflect these difficulties in the seos of
the report dealing with the relevant Recommendatrather than under this section.

3.4.2 Recommendations and Comments

3.4.3 Compliance with Recommendation 4

Rating Summary of factors underlying rating
R.4 C

3.5 Record keeping and wire transfer rules (R.10 & SR.YI)

3.5.1 Description and Analysis

336. The record keeping requirements for all designhtaties are laid out in section 17 (10) of the
PSCA, which states that designated bodies musttkesiollowing records:
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* in the case of the identification of a prospectiustomer or the third party on whose behalf the
customer is acting, copies of documentation presktat identify such customer or third party
and proof of authority of the customer to concladeh transaction;

» in the case of transactions, the original documentopies of the nature of the business
relationship established or transaction concluded;

= identifying particulars of all accounts involvedsnch business relationship, transaction or
service.

337. Section 17 (11) of the PSCA requires these recortde kept for a period of 5 years after the
termination of the business relationship with thetomer or completion of the transaction.

338. As indicated in the FIU section, these records rhagtrovided to the DCEC (section 17 (12)
of the PSCA), and are admissible as evidence irpasgeedings (section 17 (13) of the PSCA). In
addition, as described under section 3.10 of therteinformation on record has to be made avaslabl
to the supervisory agencies.

339. The record-keeping requirements defined in the Bankct and in the Banking (AML)
Regulation are more detailed. The Banking Act prkss in its Section 18 (1) that “Every bank shall
keep such records in Botswana as are necessaxfitntelearly and accurately the state of its iaffa
and to explain its transactions and financial pasiso as to enable the Central Bank to determine
whether the bank concerned has complied with theigiopns of this Act, and it shall preserve every
such record for a period of at least five yearB@® the date of the last entry therein” and in its
Section 44 (4) that “Any records used by a bantriter to identify a customer shall be kept by the
bank for at least 5 years after closure of the ldount concerned”, and, as indicated in the FIU
section, that these information must be made adaika the DCEC. The conservation of records ends
5 years after the last entry or the closure otidnek account.

340. The Banking (AML) Regulation lays out very detailgoligations in Section 12:

» “abank shall keep a record of copies of identifamadocuments presented by customers when
they first establish a business relationship witfor a period of at least five years from the
date the identification documents were presentéti to

= “where the records referred to in this regulatielate to an on-going investigation or
transaction, which has been the subject of a discty a bank shall retain those records until,
in the case of an on-going investigation, the laforement agencies confirm that the
investigation has been closed or completed, asabe may be, or, in the case of an on-going
transaction, the bank confirms that the transadtembeen completed”

» “a bank shall maintain, for a period of at leagefyears, all records on transactions, both
domestic and international, to enable it to conggeditiously with information requests
from the Financial Intelligence Agency and othempetent authorities”

= The records above mentioned “shall be sufficiemddomit a reconstruction of individual
transactions, including the amounts and types weagy involved, if any, so as to provide, if
necessary, evidence for prosecution of criminabieh”

341. Though covering potentially a longer time periodrttunder the PSCA when the records relate
to an investigation, the Banking (AML) Regulatioregcribes though a shorter timeframe in other
situations, as the 5 years period begins at theeptation of the identification documents or at the
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realization of the transactions — and not five gedter the termination of the business relatigmshi

There is therefore an inconsistency between th&iBgr{AML) Regulation and the Banking Act (or
the PSCA).

342. The record-keeping requirements for bureaux degdnare laid out in Section 12 of the
bureau de change Regulations, which requires buteathange to “comply with any guideline issued
by the Bank regarding [...] (ii) the record keepifgransactions”.In addition, Section 15 obliges
bureaux de change to “maintain a register of tHeviing transactions (a) cash; (b) credit card}; (c
travelers cheques; (d) bank drafts; (e) sales anthpses; and (f) daily summary and balance book”.
The same Section requires that this register “lan dpr inspection” under the inspection tools @& th
BoB.

343. As indicated above, wire transfers executed bygasibnals outside the regulated sector are
not subject to any identification requirementspiactice, the assessors were advised that intenati
operators such as Western Union or MoneyGram imgheneir corporate policies relevant to
customer identification. No information was gatlieby the assessor team on the practices of other
kinds of remittance services providers.

344. The requirement applying to customer identificatimaler the PSCA, the Banking Act, the
bureau de change Regulations and the Banking (AR#gulations provide the relevant institutions
with the necessary information on their customemfioe transfer purposes.

345. There is no requirement, set in law or regulatiomposing that the identification information
travels with the wire transfer. The indicationsaieed by the assessors are that in practice, limks

fill all the related fields in the Swift messagebgent an explicit requirement, there is no comgkan
verification by BoB, which focuses on the compliadxy banks of their obligations to submit, for
balance of payments purposes, forms for each varester (outgoing and incoming) above P 10.000
(“A bank shall complete such form as the CentraillBaay prescribe to record an outward transfer or
a foreign currency payment and such other fornma<ientral Bank may prescribe for any foreign
currency receipts or funds from external sourcesraithe transaction involves an amount of P10,000
or more; and shall require a customer to providledetails of the transaction including the name,
identity number and full address of the customerthe beneficiary, as well as the purpose of the
transaction”). There are no similar requirementgifimestic transfers.

346. There are no requirements related to non-routarestctions, to the maintenance of originator
information, to risk-based procedures for transfertsaccompanied by the originator information.
However, as banks have to report in-coming wiregfers above P 10.000 to the Central bank, they do
have to receive information on the originator’sritiécation information.

347. Overall, the record-keeping requirements laid ouhe PSCA and in the Banking Act and
Regulations are satisfactory, as well as the piisigib offered to competent authorities (see dtso
supervision section of the report). The PSCA dagsrplicitly require that transaction records be
sufficient to permit the reconstruction of indivaduransactions. The assessors have been adveged th
the contradiction in the Banking (AML) Regulation bow long records should be kept with the PSCA
and the Banking Act is a drafting oversight. It atireless creates a legal uncertainty and a possible
loophole in the record-keeping requirements.
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348. The requirements that banks keep records of trineachaving led to disclosure (STR) as
long as they have not been advised by the releughbrities that the related investigations are
completed seems to impose an undue burden on Hardddition, this provision implies that these
authorities provide feed-back to banks for eaclontep transaction, which is also demanding for the
FIU and law enforcement — see discussion of thé-Bsek on STRs.

349. As far as wire transfers are concerned, two diffesets of issues arise. The first is the too
limited coverage of the professions required toautatke the identification of their customer
undertaking wire transfers. The second is the atesehrequirement regarding the circulation of
identification information with the wire transfets.the latter, the information is gathered andthsp
the banks.

3.5.2 Recommendations and Comments

350. The authorities should consider:

» enforcing more intensely the record-keeping reauénets for designated bodies other than
banks and bureaux de change, to improve implementat the PSCA

« amend the Banking (AML) Regulation to addressritoinsistency with the Banking Act and
the PSCA on the timeframe for record-keeping

» enact (by law or regulation) requirements on tieutation of identification information with
wire transfers

3.5.3 Compliance with Recommendation 10 and Special Reconendation VI

Rating Summary of factors underlying rating

R.10 LC |« Absence of effective implementation of the recoeéping requirements by
designated bodies other than banks and bureauxahge

* Inconsistencies in the timeframe requirement utitdeBanking (AML)
Regulation, on record-keeping after the completibtihe transaction

SR.VII NC » Absence of coverage under the PSCA of all professsoundertaking wire
transfers

» Absence of requirement that the identification rmation circulates with
the wire transfer, on the handling of non-routir@nsactions, the
maintenance of originator information, and on tigised procedures for
transfers not accompanied by the originator infaroma

Unusual and Suspicious Transactions

3.6 Monitoring of transactions and relationships (R.11& 21)

3.6.1 Description and Analysis

351. There is no legal provision for designated bodieden the PSCA, other than banks, to monitor
for complex, unusual large transactions, or unupatkrs of transactions, that have no apparent or
visible economic or lawful purpose for such tratiges, or transactions or relationships concerning
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countries which do not or insufficiently apply tRATF recommendations. In practice, they did not
conduct such monitoring.

352. Legal Framework: Banking (Anti-Money Laundering)dréations

353. There is no specific provision within the Banki®g\ML) Regulations for the institutions to
pay special attention to complex, unusual largestations, or unusual patters of transactions, that
have no apparent or visible economic or lawful pgsg BoB stated that unusual transactions are
considered to be covered under the definition epmious transactions.

354. Suspicious transactions are defined in SectiontBeBanking (AML) Regulations as being “a
transaction which is inconsistent with a customar®wn legitimate business or personal activities o
with the normal business for the type of accounttvithe customer holds, and includes, but is not
limited to, the activities listed in the First Scuée [to the Banking (AML) Regulations]”. The Rirs
Schedule is an extensive list of ‘Examples of stieps activities’. Some of the activities listedthe
First Schedule would be deemed to be unusual pattértransactions.

355. The combining of the unusual and suspicious cosdspiot immediately apparent from the
Banking (AML) regulations and means both are tid&tehe same fashion. The main provision
which leads to a limited form of monitoring unustrainsaction comes from Section 14 of the Banking
(AML) Regulations. This requires banks to reporBoB and DCEC “any transaction involving large
amounts of money or suspicious activities by itstamers”. “Large amounts” is not defined in the
Banking (AML) Regulations. BoB stated that ‘lag®ounts’ were set by the individual banks. In
practice, the banks interpreted ‘large amount¥&edarge in relation to the normal transactions and
they do generate exception reports for large ti@ises for monitoring purposes.

356. Pursuant to Section 15(4), the money launderingrtey officer is required to promptly
evaluate reports from staff to determine whetheratrthere are reasonable grounds for believing tha
the customer has been engaging in illegal actssibiecrime. However, there is no explicit provisio
for the findings of the evaluation to be recordedvriting, if no report is made to BoB and DCEC,
pursuant to Section 14 of the Banking (AML) Regolas.

357. Section 12 sets out the record keeping requirementter the Banking (AML) Regulations.
Sub-section 3 provides that “Where the recordgmedeto in this regulation relate to an on-going
investigation or transaction, which has been tligesi of a disclosure, a bank shall retain those
records until, in the case of an on-going invesiiya the law enforcement agencies confirm that the
investigation has been closed or completed, asabe may be, or, in the case of an on-going
transaction, the bank confirms that the transadiasmbeen completed.” As this requirement relates t
on-going investigation, from which it is impliedatha STR has been made to the authorities, this sub
section cannot be used as a requirement for thetemaince of records relating to the findings of the
evaluation of the reports submitted to the monewndiring reporting officer.

358. There is no legal provision for special attentiomé paid to transactions or relationships
concerning countries which do not or insufficierdlyply the FATF recommendations, nor for the
examination of transactions with no apparent ecaa@mvisible lawful purpose from such countries.
Furthermore, the activities in the First Schedaléhe Banking (AML) Regulations make no reference
to transactions or relationships concerning coastwhich do not or insufficiently apply the FATF
recommendations.
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No competent authority has the power to requir&bam apply any form of countermeasures

in relation to countries which do not sufficiendigply FATF Recommendations.

3.6.2 Recommendations and Comments

360. The authorities should consider ;

3.6.3

Introducing the necessary provisions which regtieemonitoring of complex, unusual
large transactions, or unusual patters of tramsastithat have no apparent or visible
economic or lawful purpose for such transactiogshle designated bodies.

Requiring the evaluation of unusual transactiomrespsubmitted to the money laundering
reporting officer of designated bodies to be doaue in writing and to be maintained
for a period of at least 5 years.

Requiring designated bodies to pay special atteriidransactions or relationships
concerning countries which do not or insufficierdlyply the FATF recommendations, nor
for the examination of transactions with no appaesoenomic or visible lawful purpose
from such countries.

Providing information to the designated bodiestandountries which are considered not
to or insufficiently apply the FATF recommendations

Establishing a mechanism by which countermeasurnalsl e applied by the designated
bodies against countries which do not sufficieafiyly FATF Recommendations.

Compliance with Recommendations 11 & 21

Rating Summary of factors underlying rating

R.11

NC * There is no requirement for designated bodies toitmofor complex,
unusual large transactions, or unusual pattensaosactions, that have no
apparent or visible economic or lawful purposesiach transactions

» There is no requirement for banks to document itingrthe findings of the
evaluation of reports from staff.

* Documents concerning the evaluation of reports fstedf are not required
to be maintained for five years.

« Non-bank designated bodies are not required to teofar unusual
transactions

R.21

NC * There is no requirement for designated bodies toitmotransactions and
business relationships involving countries notisightly applying FATF
Recommendations.

= No competent authority is able to require desighatdies to implement

any form of countermeasures in relation to coustwich do not
sufficiently apply FATF Recommendations.

3.7 Suspicious transaction reports and other reportingR.13-14, 19, 25 & SR.IV)

3.7.1 Description and Analysis

361.

Legal Framework: PSCA; Banking (AML) Regulationgriking Act
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362. Requirement to Make STRs on ML and TF to FIU (c1181V.1): Banks are required to
report suspicious transactions pursuant to botki@et7(15) of the PSCA and Section 14 of the
Banking (AML) Regulations. For Bureaux de Chartge,requirement to report suspicious
transactions is by virtue of Section 12 of the BahBotswana (Bureaux De Change) Regulations. The

requirement for insurance and securities compdniesport suspicious transactions is under Section
17(15) of the PSCA.

363. Section 17(15) of the PSCA states “Where a desighladdy that is party to a transaction in
respect of which there are reasonable groundssfoestithat the transaction brings or will bring the
proceeds of serious crime into its possessionmgit facilitate the transfer of the proceeds oioser
crime, the designated body shall, within ten déyseaoming party to such a transaction, report the
suspicion to the Directorate and to the Regulatarthority.” In accordance with Section 17(3) oéth
act, ‘Directorate’ is the DCEC and ‘Regulatory Aatity’ is the regulatory authority defined undeeth
Collective Investment Undertakings Act, which punsuto Section 2 of that act, is currently the BoB.
It is noted that with the proposed creation of &1 Regulatory Authority in 2007, reports made
pursuant to PSCA will no longer be made to BoB.

364. Serious crime is not specifically defined but "sas offence" means an offence for which the
maximum penalty is death, or imprisonment for msslthan two years. In the case Attorney General
v. Bateng'’s Building Construction and Others (1999)as decided by the Court of Appeal that in
respect of the PSCA, ‘serious crime’ means the sasriserious offence’.

365. Section 17(4) of the PSCA does create a scenamm wértain accounts would be exempt
from STRs. The sub-section states “This secti@tiisn 17] shall not apply where a designated body
enters into a business relationship, concludearsaction or provides a service of a kind specified
under the Schedule for another designated bodyodg corresponding to a designated body in a state
or country prescribed for the time being by the istier as not applicable.” By virtue of this sub-
section, once a state or country has been preddmpéhe Minister, all business relationships with,
transactions with, or provision of services as dbsd in the Schedule to the Act to, institutionghm
that state or country which are designated bdtiesiccordance with PSCA, would be exempt from
all the provisions of Section 17 which set outlai AML preventative measures such as CDD,
recording keeping and reporting. This means theneld be no requirement to report suspicious
transactions on their business relationships, &etitns and services provided to them. The FATF
Recommendations do not permit the exemption ine@spf the reporting of suspicious transactions
for any category of relationships, transactionsawices. It is noted however that at presenstates

or countries have been prescribed under Sectiot).17(

366. Itis believed that this provision was introducetler the idea that such designated bodies
would have introduced AML/CFT measures by virtuehafir domestic regulation and therefore

3" Designated bodies are defined as : (a) a bankseztunder the Cap. 46:04 Banking Act; (b) a bugdiociety
registered under the Cap. 42:03 Building Societt; &) a collective investment undertaking estadddis under
the Cap. 56:09 Collective Investment Undertakingt £&d) Botswana Savings Bank established undeCtye
65:03 Botswana Savings Bank Act; (e) a post offiesignated under the Cap. 72:01 Post Office At (f
registered stockbroker in terms of the Cap. 56:68W8ana Stock Exchange Act; (g) a long term instegan
business specified under the Cap. 46:01 Insuramhestry Act; (h) a person who transacts foreigrharge
business licensed under Cap. 55:01 the Bank of#ota Act; (i) an international financial servicentre
certification committee constituted under the Cah01 Income Tax Act; (j) any other person or badymay by
order be prescribed by the Minister under subsed¢f8) of PSCA.
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reliance could be taken from that. As such, it mésnded that designated entities in Botswana evoul

not need to perform the full range of AML preveitatmeasures for such institutions, particularly
CDD.

367. Section 14 of the Banking (AML) Regulations regsieebank to “report to both the Central
Bank and the Financial Intelligence Agency, inHoem set out in the Second Schedule hereto, any
transaction involving large amounts of money ompseisus activities by its customers...”.

368. There is no definition of suspicious activities lutuspicious transaction is defined in Section
3 of the Banking (AML) Regulations as being “a gaation which is inconsistent with a customer's
known legitimate business or personal activitiewith the normal business for the type of account
which the customer holds, and includes, but idinoted to, the activities listed in the First Scluée

[to the Banking (AML) Regulations]”. The First Sadule is an extensive list of ‘Examples of
suspicious activities’. The authorities stated #raactivity in the schedule did not automaticatigke
the transaction suspicious but this had to consilagainst the customer’s previous activity. The
banks had a similar view. The authorities also ictared that the term “suspicious activities” was th
same as “suspicious transactions”.

369. The Banking (AML) Regulation’s STR reporting rearitent is broader than the reporting
requirement under the PSCA in that it does notirecauspicion concerning whether the funds are the
proceeds of crime, just that the activity is inastent with the client’s known legitimate business
personal activities. This could be considered tgibglar to an unusual transaction as defined iTFA
Recommendation 11.

370. Further examination of the Banking (AML) Regulasarveals another reporting obligation,
namely that in Section 15. Section 15(3) of thaek#ag (AML) Regulations establishes the internal
reporting requirements for staff to report to tind-anoney laundering officer when they —

a. “Become aware, has knowledge or suspects or hasirable grounds to believe, that
a customer has been or is involved in an illegtliag or crime;

b. a customer in respect of whom the employee becemease, has knowledge or
suspects or has reasonable grounds to believarb#ier customer has been
engaging in illegal activities or crime, depositansfers or seeks to invest funds or
obtain credit against the security of funds obtaiftrem such illegal activities or
crime; or

c. the bank holds funds on behalf of a customer wisoble®n, is suspected to have been
or in respect of whom there exist reasonable gretmtbelieve that such customer has
been engaging in illegal activities or crime.”

371. Section 15(4) then requires that the anti-monegdetng reporting officer evaluate the report
to determine “whether or not there are reasonaiglengls for believing that a customer has been
engaging in illegal activities or crime, and if@fsuch evaluation he finds that such grounds,ehést
shall immediately report the case to the CentralkBand the Financial Intelligence Agency.”

372. The circumstances set out in 15(3)(a) and 15(8)a)ot require there to be any suspected link
between any funds held by the bank for the cust@mdrthe ‘illegal activities or crime’ which the
customer is suspected of engaging in. It couldrgee that in these circumstances, the banks would
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be required to report as soon as it became knoatrthib customer was involved with any crime
regardless of it whether or not the offence co@deyate any proceeds e.g. assault.

373. The intention of the wording of Section 15(3)(bh understood. After analysis, it is
believed the words ‘that another customer’ shoediéleted and the word ‘funds’ should be inserted
after ‘deposits’ and after ‘transfers’. In this eaSection 15(3)(b) would form the basis for the
identification of a suspicious transaction.

374. Because of the different definitions used in Secfid and 15, which are cited above, the
assessors consider there is a significant differéetween the reporting of ‘suspicious activities’
under Section 14 and the reporting of the circuntsa set out under Section 15 when staff should
raise an internal report. Reports generated uBdetion 14 only relate to activities which are
inconsistent with the client’s previous activityh@reas the reports under Section 15 concern cases
where it is suspected that the funds are the pdscekecrime. As such, it could be argued thatiSact
14 reports are ‘unusual transactions’ and Secttorefiorts are ‘suspicious transactions’. Thisdseli
the title of Section 14 which is ‘Reporting of Sicspus Transactions’.

375. Whilst Section 15 apparently creates a reportiggirement independent of the requirement to
report under Section 14, the form in Schedule Tih® regulations which the reporting institutions
are required to use when submitting a report to D@B&d BoB only makes reference to Section 14 of
the regulations. This does not aid the banks terstand the nature and scope of their reporting
obligations.

376. In addition to the reporting required under the R%@d the Banking (AML) Regulations,
Section 21(4) of the Banking Act requires that “@nk will notify the Central Bank of any transaction
by any of its customers which it suspects to beagydaundering.” Failure to report such transadion
can be sanctioned under Section 21(5) of the sache Phe Act does not define what is ‘money
laundering’ for the purposes of making such reports

377. Indiscussion with the authorities, it was stategltconsider that the reporting requirements
under the PSCA are not in effect and all STRs nsaume the requirement was introduced have been
pursuant to the Banking (AML) Regulations. Thehauities made no reference to the reporting
requirement under the Banking Act.

378. Inrespect of bureaux de change, the suspicioustieg requirement is Section 12(1)(c) of the
Bank of Botswana (Bureaux de Change) Regulationshwdtates that a bureau de change will “report
suspicious transactions” to the DCEC. Howevespétious transactions” is not defined in these
regulations. Section 12(2)(d) provides that a durge change “will comply with any guidelines
issued by [BoB] regarding .... (iii) the filing of spicious transactions reports” To date, no such
guidelines have been issued for the bureaux degehan

379. From the above analysis, it can be seen thereasge of possible reporting requirements on
suspicious transactions with no consistency akgaléfinition of what would constitute a ‘suspicou
transaction’. This creates an unclear reportiggirement and may introduce difficulties if efforts
were made to sanction an institution for failingéport.

380. To date, only banks have made STRs to the DCEGhenBoB. There was a mixed response
on whether the reports were made pursuant to tEARS the Banking (AML) Regulations or both.
The number of STRs which have been reported toarmpast four years are:

| Year | STRs Reported |
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2003 27

2004 61

2005 141

2006 99

381. The authorities stated the reason for the dropeafly 30% in the number of reports in 2006
when compared with 2005, was an improvement imgtiadity of reporting following some awareness
raising which was conducted by DCEC for the balm¥silst it is difficult to exactly gauge the
expected level of reporting within Botswana, ithe assessors view that the current level of reyprt
is quite low, particularly when considering that tieporting regime is relatively new.

382. There was little knowledge amongst the designatelitls other than banks of the requirement
to report under the PSCA. However, this could $a eesult of the perception by the authorities tha
the reporting requirements under the PSCA weremeifect.

383. There is no provision for the reporting of fundatthre suspected of being linked or related to
terrorism or its financing.

384. Neither the PSCA or the Banking (AML) Regulatiossablishes a reporting threshold for
STRs. Further, there is no explicit requiremenefoort attempted transactions though the First
Schedule does make reference to one type of ateh@nsaction.

385. The PSCA and Banking (AML) Regulations are silemtle reporting of transactions which
may involve tax matters. Tax evasion is an offenite a maximum sentence of two years and thus
would be considered a serious crime for the purpofthe PSCA.

386. Concerning the reporting of STRs in relation tocailininal acts, Section 17(14) of the PSCA
stipulates that reports are required in relatioth&'proceeds of serious crime’. As mentioned
previously, ‘serious crime’ is the same as a "serioffence” which means an offence for which the
maximum penalty is death, or imprisonment for msslthan two years.

387. Section 17(23) of the PSCA provides for the pratector making STRs in that it states “No
civil or criminal proceedings shall be instituteghinst any designated body or its directors, office
and employees, for breach of any restriction ooldssire of information imposed by contract or any
legislative, regulatory or administrative provisidginthey report to the Directorate or Regulatory
Authority in good faith.”

388. Section 16(2) of the Banking (AML) Regulations het sets out that “No person shall
institute any civil or criminal proceedings agaiany bank which, or any director, principal officer
employee of a bank who, cooperates with the lawreafnent agencies and reports any information
relating to money laundering, relating to that par%

389. Both the PSCA and the Banking (AML) Regulationsvide for sanction for tipping off.
Under the PSCA, Section 17(23) states “Any persba,wvithout lawful authority or reasonable
excuse, discloses-

(a) to any customer of whom information relatindgto is being reported to the
Directorate or to the Regulatory Authority the fHwt he is subject to an investigation in
respect of an offence alleged or suspected to heee committed by him under this Act; or
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(b) to any other person either the identity of ppyson who is subject to such an
investigation or any details of an investigation,

shall be guilty of an offence and shall be lialsiénbprisonment for a term not exceeding one yeao or
a fine not exceeding P2,000 or to both.” The ayalility of this section is understood to relate to
STRs in that an “investigation” refers to the sitoila when a STR has been made to the authorities.

390. Under the Banking (AML) Regulations, Section 22vides “No staff of a bank shall disclose
to any customer that the customer is being invastajfor money laundering activities.”

391. Neither the PSCA or Banking (AML) Regulations defitinvestigation”. It is considered
‘investigate’ refers to the situation when a STR bhaen made to the authorities concerning a
particular customer. The authorities stated thiatderived from the action taken by DCEC upon
receipt of a STR, namely the active investigatrather than just the analysis of the STR. The f@ise o
the term ‘investigation’ in the provision is conifug and it could be interpreted that the prohilpitad
tipping off could be lifted once the authoritiessbaoncluded their investigations into the report.

392. There is no provision to ensure the name and pafsiatails of a member of staff who makes
a STR are kept confidential by the FIU.

393. Itis noted that reporting institutions have reeeiseveral complaints from customers about
STRs being made concerning them. These compleéives been received after the customer has been
interviewed by DCEC. It is suspected that in therse of the interviews with the account holders, th
fact that a STR has been submitted to DCEC by & isarevealed to them. Not only is this is
extremely detrimental to the overall STR reportiagime as it may deter reporting institutions for
submitting STRs for fear of the customer finding and threatening staff. Furthermore, an offence
could be committed under the PSCA. The authoritiag wish to consider providing training to the

law enforcement agencies on the detrimental effexttinforming the customer of the existence of a
STR, may have on the overall reporting regime.

394. Threshold reporting has been introduced in Botsvignartue of Section 17(16) of the
Banking (AML) Regulations which states “Where aigeated body which is party to a transaction
involving the payment or receipt by it of money egding an amount prescribed from time to time, it
shall, within five days of concluding such a trasi&m, report the prescribed details of the tratisac
to the Directorate and to the Regulatory Authotity.

395. To date, no regulation has been issued prescrthmthreshold. It has been stated that the
absence of a threshold means that there is noregeint to report such transactions. However, the
absence of a threshold could be interpreted asingeérat all transactions should be reported. No
banks are currently submitting threshold reportSurthermore, neither DCEC or BoB are currently
resourced with a computerized database to stoestibid reports, and there are no guidelines prdpare
concerning the use of information of the thresheljabrts.

396. The Banking (AML) Regulations were issued by BoBviarch 2003, under Section 51 of the
Banking Act to provide guidelines for financial ftistions concerning STR reporting and these do
provide some form of guidance to the banks, whiehtlae only type of institution covered by the
regulations.

397. In addition to providing an extensive list of ‘simpus activities for the purposes of
determining what would be should be reported pumsteaSection 14, Schedule Two of the regulations
prescribe the form to be used for the submissiagheteports to BoB and DCEC. This form does
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require the basic fields required for analysis alsd contains guidance on what information shoeld b
included in the description of the suspicious aigtiv

398. Additionally, Schedule Two also sets out the cirstances when the report should be
completed. The circumstances are : a) Inside atiube reporting institution; b) Transactions
aggregating P10,000 (USD1,666) or more that invpltential money laundering; c) Other suspect
transactions aggregating P20,000 (USD3,333) or ithateare suspected to be associated with any
actual or potential violation of any law or regidat It is not clear why these circumstances were
included especially when i) it would appear to teemthreshold of P10,000 (USD1,666) for STRs, and
if) when the circumstances are not consistent &&btion 14 and 15 of the regulations. This guidanc
may be confusing especially for front line staffijem they may only have access to the report forms
for reference as when to report.

399. DCEC and BoB do not provide general feedback camegithe STR regime. In its annual
report, DCEC does provide the number of money lating investigations which it has conducted in
the previous year and this figure is currentlynbenber of STRs which have been made. However,
reporting institutions are not aware about thigelation between the figures. BoB does not previd
any feedback concerning the reports made to it.

400. Concerning specific feedback, at present and iotipes DCEC verbally acknowledges the
receipt of all STRs but there is sgstematigrovision of feedback on the results of individGalR.

This presents a concern as Section 12(3) of th&iBaitAML) Regulations states “Where the records
referred to in this regulation relate to an on-gamvestigation or transaction, which has been the
subject of a disclosure, a bank shall retain tlieserds until, in the case of an on-going invesitga

the law enforcement agencies confirm that the itigaion has been closed or completed, as the case
may be, or, in the case of an on-going transactianbank confirms that the transaction has been
completed.” Given that the term ‘investigationuisderstood to mean the situation where a STR has
been made, in complying with Section 12(3) wheriagalback is given, the institutions would be
required to maintain the records of the accountthadeport indefinitely.

401. Based on the interviews conducted with the pubiit private sectors, the assessors
understand that specific feedback on STR is pravidéoanks on a sporadic basis.

3.7.2 Recommendations and Comments

402. In addition to the recommendations below that aiplacing Botswana in compliance with the
FATF standard, the assessor team further recomnieatiBotswana should consider introducing a
requirement to submit threshold reports, once ganey(ies) which is designated to receive such
reports are properly resourced, and an approghatshold has been determined, in consultation with
the reporting institutions.

403. The authorities should consider :
* Reviewing and simplifying the current reportinguggments on suspicious requirements
to ensure consistency between the relevant leigislahd regulations, and that all

reporting requirements are clearly spelled out.

* Ensuring compliance with the reporting requiremdaytshe designated bodies other than
banks
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* Removing the exemption from the requirement to reguspicious transactions in certain
instances

* Providing general feedback on the STR regime

» Clarifying the tipping off provisions to ensure the prohibition exists once a report has
been submitted and regardless of whether any iigedsin is conducted; and ii) the
prohibition continues even after the conclusiomamy investigation.

* Introducing a systematic mechanism for the coltectf statistics to enable a detailed
analysis of the reporting regime to be conducted.

3.7.3 Compliance with Recommendations 13, 14, 19 and 2&iferia 25.2), and Special
Recommendation 1V

Rating Summary of factors underlying rating

R.13 NC e There is no consistency across the differing lagish and regulation as to
what constitutes a suspicious transaction for témppurposes

* The requirements to report suspicious transactensss the different
legislation and regulations are unclear

* Only the banking industry is submitting STRs

e Certain transactions and customers may be exerfat@chaving suspiciou
transactions reported on them by virtue of Sectiof#) of the PSCA.

« Lack of implementation of the non-bank designatedids

\*2J

R.14 LC * The provision on the prohibition of tipping is ueat and may be removed
once an investigation has been completed.

R.19 C

R.25 NC e Guidelines have effectively been introduced forlithaking sector but these

are unclear and may introduce confusion.
* No general feedback is given on the reporting regim

* Specific feedback which has been effectively magdlainder the banking
(AML) Regulations, is only sporadically being cowtid.

SR.IV NC * There is no requirement to report suspicious tretieses which are
suspected to be related to terrorism or terranstricing.

Internal controls and other measures

3.8 Internal controls, compliance, audit and foreign banches (R.15 & 22)

3.8.1 Description and Analysis

404. The PSCA sets out internal controls requirementslifalesignated bodies. Section 17 (19) of
the Act requires that designated bodies “in refatmthe carrying on of its business, adopt interna
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measures to prevent and detect the commissios@fieus offence under this Act”. Section 17 (20)
further specifies the minimal content of such intércontrols, that must include:

= “procedures to be followed by directors, officensl@mployees in the conduct of the business
of a designated body;

= jnstructions given to directors, officers and enyples of a designated body on the prevention
of the use of the financial system for the purpafsengaging in activities of money
laundering; and

= training of directors, other officers and employeéa designated body for the purpose of
enabling them to identify transactions which mdgtesto the commission of a serious offence
under this Act.”

405. Section 17 (26) of the PSCA indicates that regoitetidetailing the content of such internal
controls may be issued. None of these have beerteshso far under the PSCA.

406. Section 17 of the International Insurance Act resgiinternational insurance firm to have an
auditor. These auditors are required to repothiéoRegistrar of Insurance situations where theg hav
reasons to believe that “there are material defectdn the systems of control of the business and
records of international insurance firms” (Sectidh(4) (b).

407. The Banking Act requires banks to put in placerimécontrols, for prudential purposes,

under part IV of the Act (“financial statementsdawand supervision”). This part focuses on finahci
audits of the banks. It also requires externaltatsito report to the Central Bank any situatioreweh
they are satisfied that “there has been a serimech of, or non-compliance with, the provisions of
this Act, the Bank of Botswana Act, the Companies, Ar any regulations issued under those Acts, or
any directions or guidelines issued by the Celgealk” (Section 22 (7) (a)). This provision therefor
encompasses breaches to the Banking (AML) Regukatio

408. The Banking (AML) Regulation details the requireseon external auditors in its Section 24
(1) and 24 (2), as follows:

= Section 24 (1): “The Central Bank may require irefegent external auditors, at the expense of
the concerned-bank, to conduct a special audihemdequacy of anti-money laundering
measures and practices and enforcement hereof.”

= Section 24 (2): “The external auditors [...] shappoe in writing to the Central Bank any
finding resulting from any audit, or contact by grgrson with the bank which suggests the
commission of the crime of money laundering by ff&tson in that bank; and the Central
Bank shall, where such a crime has been commiti&d,all necessary action to prosecute the
crime.”

409. In addition, the Banking Act requires the boardiioéctors of banks to form audit committees,
whose function is to “assist the boards of directorits evaluation of the adequacy and efficieotcy
the internal control systems” (Section 23 (2) (ednfirming that banks must set up internal costrol

410. Further, the Banking (AML) Regulation lays out ietdils the minimum content of the internal
controls, as far as AML is concerned. Section J)p(éscribes the adoption of an internal “anti-mone



FINAL
-82 —
laundering program”, defined as “the anti-moneynt#ring measures to be put in place and practices
to be adopted in order to detect and prevent thavdesion of the offence of money laundering; and
shall ensure that the staff of the bank is familéh and comply with the programme”. Section 1Y (2
details the minimum content of this AML programme:

» “the development of internal policies, proceduned eontrols with due regard to the risks
posed by money laundering;

= the establishment of "know your customer" proceglundich shall include knowing the
customer's business, establishing systems thatweaobgnise suspicious activities and having
in place internal suspicious reporting procedures;

= the appointment of the Money Laundering Reportifigcer;

» the establishment of a sound anti-money laundeximgpliance policy;

= procedures to be followed by directors, princigéicers, officers and employees of a bank in
the conduct of their business of the bank;

» instructions given to directors, principal officeadficers and employees of a bank on the
prevention of the use of the bank for the purpdsengaging in activities of money
laundering; and

= training of directors, principal officers, officeasid employees of a bank for the purpose of
enabling them to identify transactions which mdgtesto the commission of the offence of

money laundering.”

411. Section 15 (1) further requires that the monewndiuing reporting officer must be at
management level, and must, inter alia, serveasdhtact person between the bank, the Central Bank
and the Financial Intelligence Agency. In additiangording to Section 19, the money laundering
reporting officer must prepare for the board oédiors an annual compliance report, describing
changes in laws and regulations on AML, AML-relatednpliance deficiencies and the number of
internal reports received on ML and what shareldess transmitted to law enforcement agencies.

412. As far as training is concerned, Section 20 reguianks to establish an AML training
programme and to train all staff on money laundgeénd suspicious transaction reporting
requirements. Section 21 (3) calls on each bafitatior its training programme to suit its own need
depending on the size, the resources availabl¢henype of business it undertakes”. Section 21 (2)
mandates banks to hold “refresher courses at neguidarvals of not less than annually for principal
officers of a bank”. Section 21 (1) details the imum content of such training programmes, as
follows:

= ‘“indicators that may give rise to suspicion andghecedures to be adopted when a transaction
is considered to be suspicious;

= acomponent to train the staff of a bank on howake a report on suspicious activities;

» the identification and prevention of money laundgrior employees of the bank who have
contact with clients and compliance personnel;

» instruction, covering all aspects of money launugprocedures, to those with the
responsibility for supervising or managing staffda

» in-depth training for the money laundering repagtofficer on all legislation relating to money
laundering and the bank's internal policies on mdaendering”

413. The Bank of Botswana (bureau de change) Regulatemsres that effective AML measures
be established and maintained (Section 12). The Seution stipulates that bureaux de change
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comply “with any guidelines issued by the Bank rélgag [...] (v) the development of internal
policies, procedures, controls and adequate sergeavtien hiring employees, and (vi) continuous
training on anti money laundering”. In practicerdau de change can therefore be considered as
subject to the same requirements as commerciakbémiddition, Section 18 requires bureaux de
change to submit their accounts and financial statés to audit. This Section does not refer to
obligations of auditors regarding internal controls

414. The PSCA contains no requirement on the screeriegiployees. Neither the Banking Act
nor the Banking (AML) Regulation contains provisiarequiring the screening of bank employees.

415. The PSCA contains no provision related to the apptin of AML measures to foreign
branches and subsidiaries. The Banking Act an@#mking (AML) Regulation do not contain such
requirements either. None of these Act and Reguiagquires Botswana banks to inform the banking
supervisor if their foreign branches and subsidgare unable to implement AML measures. The
Banking Act in its Section 24 (1) allows the Cehbank to undertake on-site examinations of foreign
branches of banks established in Botswana. AsaBois’s banks do not have foreign branches or
subsidiaries at the date of the on-site missias,thie assessors’ view that this is not practyoeail
concern for the time being.

416. No bank licensed in Botswana currently has branohesibsidiaries in foreign countries. But
the explicit objective of the IFSC to attract bank®stablish their holding company or head ofiice
Botswana under that framework to undertake banlkirginess in the region makes it likely that banks
licensed in Botswana could soon begin to set ugidarbranches or subsidiaries. As Botswana
financial institutions did not have foreign brarmhsubsidiary at the time of the on-site missibe, t
rating under this Recommendation is Not Applicable.

417. The internal controls under the PSCA are an impostep forward, all the more as the
industry-specific laws and regulations governing designated bodies do not entail obligations to se
up internal controls and internal audit functiohle absence of a requirement under the PSCA to
appoint an AML/CFT compliance officer is a sign#it weakness, as well as the absence of
obligations regarding the screening of employeasfaf as the actual obligations set out by the PSCA
are concerned, the absence of an implementingagguilis of concern, to provide more specific
indications to designated bodies on how such iaterontrols should be set up and what they should
include (notably CDD, record keeping, detectiomofisual and suspicious transactions). More
guidance should also be provided to financial ingtins on the content of their AML/CFT trainings t
staff, as well as its regularity.

418. The absence of requirements for screening of ereplopy banks is a noticeable weakness.
Even more so in a context where the fraud caskariks have involved employees of these banks in
several cases, thereby raising concerns on thetigfaess of current recruitment procedures and on-
going monitoring of bank staff.

3.8.2 Recommendations and Comments

419. The authorities should consider:
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* Requiring the screening of employees of all desgphlodies, including banks and bureaux de
change

* Enacting a regulation under the PSCA, for desighhtalies other than banks and bureaux de
change, specifying the content of the internal madsitand of the training on AML

* Intensifying the implementation of internal confraind training programs for designated
bodies other than banks and bureaux de change

* Requiring that subsidiaries and branches of Botaviramks implement effective AML
regimes, and that reports be made to the homedspes in case of they are unable to
implement such measures

3.8.3 Compliance with Recommendations 15 & 22

Rating Summary of factors underlying rating

R.15 PC |+ Insufficient level of specificity of the content tife internal control —
particularly the appointment of a money laundepfigcer

* Insufficient guidance on the training requiremegetmntent, regularity) for
designated bodies other than banks and bureauxahge

e Lack of implementation for designated bodies othan banks and bureaux
de change

« Absence of employee screening requirements fateglignated bodies,
including banks and bureaux de change

R.22 NA

3.9 Shell banks (R.18)

3.9.1 Description and Analysis

420. The legal framework in Botswana does not expliditisbid shell banks. However, the
conditions set out in the Banking Act, as welllees practice of the Central Bank when granting
banking licenses, make it as a result impossibistiell banks to establish themselves in Botswana.
Section 11 of the Banking Act allows the CentrahBto revoke the license of any bank that would
“appear to the Central Bank to be carrying on bagkiusiness in a manner which is contrary to, or
detrimental to, the interests of its depositortherpublic”.

421. There are no provisions regarding banks goverrfieg business with shell banks, in
particular correspondent banking relationshipstjition of correspondent banking relationships
with shell banks, requirements to satisfy thatrédspondent institution prohibits the use of acceilyt
shell banks). As indicated above, the BoB exanmmaguestionnaire addresses this issue.

3.9.2 Recommendations and Comments

422. The authorities should consider:
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» Forbidding the establishment of correspondent lmanielationships with shell banks

» Requiring that Botswana banks satisfy themselvaistkieir respondent institutions do not
permit their accounts to be used by shell banks

3.9.3 Compliance with Recommendation 18

Rating Summary of factors underlying rating

R.18 PC * Absence of requirement regarding the establishmiecdrrespondent
banking relationships with shell banks

» Absence of requirement that Botswana banks sahsiyselves that their
respondent institutions do not permit their accetatbe used by shell banks

Reqgulation, supervision, guidance, monitoring andrgtions

3.10 The supervisory and oversight system - competent thorities and SROs. Role, functions,
duties and powers (including sanctions) (R. 17, 235 & 29)

3.10.1 Description and Analysis

423. Botswana has recently engaged into a significdotmreof the regulatory / supervisory
framework of financial institutions, with the eniagnt on January 27th, 2007 of the Non-Bank
Financial Institutions Regulatory Authority Act. iBPAct creates a new supervisory body, the NBFI
Regulatory Authority, that will regulate and sugsevnon-bank financial institutions.

424. In addition to the set-up of a new regulatory bdtis will entail a/ an extension of the
regulatory / supervisory framework to new professiand financial institutiod% b/ a modification of
the framework for the securities market and thes®ana stock exchange, c/ a transfer of the
regulatory / supervisory function from Bank of Betsa to the NBFI Regulatory Agency for
Collective Investment Undertakings and d/ a transfehe supervision function of insurance from the
Ministry of Finance and Development Planning (MF@#)he NBFI regulatory agency and e/ a
transfer of some regulatory and supervisory fumstivom the BoB to the NBFI RA for the IFSC.

425. The new regulatory / supervisory framework laid iouthe NBFI Act is not yet implemented,
as the Government is currently working on the éoeatf the new agency, on identifying the changes
in laws and regulations to be effected and on #ve laws and regulations to be adopted. No specific
date for the “shift” to the new regulatory / supsory framework has been indicated to the mission —
the Act lays out the transitional mechanisms téoiewed then, that will be described below.

% The coverage of the NBFI will be: asset manag#miaistrator of a pension or provident fund, a pars
operating a central securities depository, a ctilednvestment undertaking that is an investmembgany with
variable capital, a person operating a collectiwestment undertaking other than one describedqursly, a
custodian, a finance or leasing company, a friesdhyiety, an insurance agent, an insurance brakensurer,
an international insurance firm, an investment selyia management company for a ClU, a membeeof th
insurance industry, a microlender, a pension ofidemt fund, a securities dealer, the operator sfaurities
exchange, a trustee of a CIU or a pension or pesnitlnd, a financial group, a person prescribedte
purposes of this definition
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426. Against this background, the assessors have demdigscribe and analyze the regulatory /
supervisory framework that prevails before the cemoement of the NBFI Act, as this is the one in
place at the time of the on-site visit. It has ascided to describe, on the basis of the NBFI #sct,

describe and analyze the future regulatory framkworidentify as needed how it will contribute to
the AML efforts once in place (or the remaining gjap

427. The PSCA does not explicitly mandate the reguldsogervisory agencies of the financial
sector to monitor compliance with, supervise arfdrer the AML requirements. In section 17 (25),
the PSCA establishes sanctions for non compliaritteamy section, but does not specify which
agency in Botswana would be in charge of enforsimgh sanction. The wording of this provision (“A
person who contravenes a provision of this sedi@il be guilty of an offence and shall be liabte o
conviction, to a fine not exceeding P2,500,000dntprisonment for a term not exceeding three years
or to both”) indicates that such sanctions (underRSCA) would be of criminal nature — and thee=for
could be investigated either by the Police or ti@EQ — not the regulatory bodies / agencies.

Banks

428. The Banking Act (Section 3) mandates the CentrakBd Botswana (Bank of Botswana)

with the regulation and supervision of any persomlved in the “banking business”, defined as “(i)
the business of accepting deposits of money repaysbdemand or after fixed periods or after notice
as the case may be, by cheque or otherwise; aigiitre employment of deposits in the making or
giving of loans, advances, overdrafts or otherlsinfacilities and in the making of investments or
engagement in other operations authorised by lawnmder customary banking practice, for the account
of, and at the risk of, the person or persons dtagpuch deposits, and includes the discounting of
commercial paper, securities and other negotiaisieliments, for the purpose of extending loans or
other credit facilities.”.

429. Banks in Botswana are mainly affiliates of forelmanks. BoB is in relations with the home
supervisors of these foreign banks, but there farsno formal agreement between BoB and these
home supervisors. There is in particular at thie d@ arrangement for coordinated or joint sup@mis
of these banks.

430. Section 51 of the Banking Act foresees the possitihat the Minister of Finance and
Development Planning makes regulations to implerttféatAct.

431. Section 53 (2) of the Banking Act prescribes thiath@ requirements set out in the Act related
to examination of banks (and more generally theted to “ensuring prudence in banking”) would
apply to institutions authorized to engage intokiagy business under other legislation then the
Banking Act. This would in particular apply to ttetatutory banks”, which are governed by specific
legislations.

432. The provisions on fit and proper and the preventiberiminals from controlling banks are

laid out in several different Sections of the BawgkAct, and part of the licensing process as veetifa
the on-going supervision of banks. Bank of Botswiamaandated for the licensing of banks, and on-
going supervision. Section 6 of the Banking Actalia®s the conditions and processes for application
for a banking license, in particular the documeatse provided to the Central Bank (“certified @sp
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of the applicant's certificate of incorporatiorBotswana, the applicant's memorandum and Sectfons o
association, and such other corporate documentmdial documents and data”).

433. Section 7 of the Banking Act creates an “appealhapism” to the Minister of Finance and
Development Planning when BoB has refused to grdnanking license — Section 7 (3) stating that
“the Minister shall decide whether the appeal stidnd upheld or rejected, and his decision shall be
final and not subject to review or further appeal”.

434. Section 8 of the Banking Act conditions the gragtirf a license to the Central Bank being
“satisfied that it is a fit and proper recipientaobanking license”. No license is transferabldnauit

the prior approval of the Central Bank (Sectior2B.(According to Section 11 of the Act, the Cehtra
Bank can revoke a license if the bank “appearbédXentral Bank to be carrying on banking business
in a manner which is contrary to, or detrimentathe interests of its depositors or the public*ltas
been convicted by any court of competent jurisdictin Botswana or elsewhere, of an offence related
to the use or laundering, in any manner, of illggakeeds, or is the affiliate or subsidiary orepéar
company of a bank which has so been convictedsaal conviction is not overturned on appeal”.

435. Section 29 of the Banking Act sets out the “fitlgmoper” conditions for the principal officer
of a bank, defined as the chief executive officer,responsible for the day to day managemertief t
bank, under the directions of the board of directdis “fit and proper” test includes “probity and
competence”, as well as “diligence with which héksly to fulfill his responsibilities” and whetine
the principal officer “has been guilty of any fraadother act of dishonesty”. The same Section
prescribes that directors of banks must also bgesuto a fit and proper test. It also states iatny
person that, by virtue of his shareholding in akoanotherwise is in a position to influence the
principal officer, or the board of directors of thanks” is exercising this influence “in a manndricin
is likely to be detrimental to the interests of dgipors”, the Central Bank “may request the bank to
remedy the situation”. Section 30 of the Banking & “disqualification” extends the fit and proper
test to “other officer concerned with the managemnoéhe bank”, who should cease to hold office if
“convicted of an offence involving fraud or any etfact of dishonesty”.

436. The BoB has indicated that in practice, it extethdsfit and proper test to the beneficial
owners, as defined by FATF, of banks. Security lzexckground checks are undertaken with the
support of Botswana police, and involve as appedrinterpol queries. When applicants are foreign
nationals, Bank of Botswana stated that it doesaek information from the supervisory authorités
the relevant country. As far as “controlling int&i&® are concerned, BoB has so far used a casaday c
approach, with 10 % of shares being a referendefine “control”. BoB indicated that in the futuie,
will refer to the threshold set by the NBFI RegalgtAuthority Act, i.e. 20 %..

437. Bank of Botswana has not issued guidelines for ahke examination questionnaire is
nonetheless an indirect guideline for banks, anddisated in other sections of this report, goes i
more details than the Banking Act or the Bankiniyl(4 Regulation.

438. The monitoring of compliance with AML requirementundertaken by Bank of Botswana in
the general framework of banking supervision —iategrated into general prudential supervision.
Section 24 of the Banking Act sets out the framéwor examination of banks and their foreign
branches (but not subsidiaries) as follows: “Theté Bank shall cause regular or-site examinations
of the operations and affairs of every bank, arttere the Central Bank so specifies, foreign brasiche
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if any, of such banks, to be made by officers ef@entral Bank so appointed to conduct such
examinations”. The same Section describes the tiasf such examinations: “The purpose of an
examination [...] shall be to determine whether thekoconcerned is in a sound financial condition,
whether the requirements of this Act are being nlegseby the bank, and whether its business is being
operated in a lawful and prudent manner”.

439. The powers of bank examiners are defined in Se@#oof the Banking Act, as follows: “Any
person conducting an examination in accordance tétprovisions of section 24 shall, in relation to
the bank in respect of which the examination iseéaonducted, be entitled to examine all books,
minutes, accounts, cash, securities, vouchersmandther documents in the possession or custody of
the bank or any of its affiliates, and to requiselsinformation concerning its business or thatsof
affiliates in Botswana or abroad, if any, as issidared necessary or desirable, and the bank
concerned shall comply with all requests made @unisto this subsection”.

440. The Central Bank of Botswana is entitled to reqaimg information it deems necessary to
undertake its supervision of banks, as set ouenti® 21 of the Banking Act: “The Central Bank
may, for the purpose of the administration of #s, call for any information which it may require,
from any bank, concerning its operations in Botsavanthose of its affiliates in Botswana and
subsidiaries abroad, if any.”. This capacity is p@&dicated on obtaining a court order.

441. The powers of enforcement and sanctions of the BaBotswana are laid out in Section 27
of the Banking Act, “powers of the Central Bankeaféxamination”. The text of this provision focuses
on the capacity of the Central Bank to require ftbmbank any corrective course of action (“require
the bank to take such measures as it may consegessary to rectify the situation”) and to appamt
adviser to the bank to adopt such corrective meagtiappoint a person, who in the opinion of the
Central Bank has the requisite training and expegdo advise the bank or affiliate concerned, on
measures to be taken to rectify its situation”).

442. In addition to this general “follow-up provisiorthe Banking Act sets out sanctions associated
with breaches to specific provisions of the Bankdwg. In particular:

= Breach of the authority to transact banking busir{€gction 3 (4)) — i.e. transact banking
business without a valid license: “any person whiatavenes the provisions of subsection (1)
shall be guilty of an offence and liable to fineR#500 for each day on which the offence
occurs or continues to occur, and to imprisonmentfo years”

= Breach of the general conditions of a banking BeerfSection 9 (10)): “Any bank that
contravenes or fails to comply with any of the psmns of subsections (2) to (7) shall be
guilty of an offense and liable to a fine of P5000.

= Breach of provision of information (Section 21 (5Any bank that fails to supply any
information called for by the Central Bank undelosection (1), or fails to supply it within the
time,or extended time, stipulated by the CentrallBar that supplies false or misleading
information, or that fails to notify the Central fdaof any suspicious transaction under
subsection (4), shall be guilty of an offence aatlé to a fine of P 10 000.”

» Breach of requirements in the context of examimati(Section 25 (3)) : “If any bank willfully
supplies information required of it in accordandéhvthe provisions of subsection (1) which
is false in any material particular or misleaditgshall be guilty of an offence and liable to a
fine of P 10 000"
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= Disqualification (Section 30 (3)): “Any person whots in breach of this section shall be guilty
of an offence and liable to a fine of P 5 000 anahtprisonment for two years”

» |dentification of customers (Section 44 (5)): “Aryank which acts in breach of the
requirements of this section shall be guilty ofoffience and liable to a fine of P10 000.”

= General penalties (Section 52): “Any person whotwenes or fails to comply with any
provision of this Act, or any requirement of then@al Bank under this Act, with which it is
his duty to comply, and for which no penalty hasrbetherwise provided, shall be guilty of an
offence and liable to a fine of P3 000.”

443. In parallel, Section 26 sets out the offences amhlies related to the principal officer
officers, employees, agents or representativeshaih& not abiding to key requirements of the Bagkin
Act, as follows: “Any principal officer or any othefficer, employee, agent or the representative of
bank or affiliate who (a) in any way obstructs aditor in the proper performance of his duties in
accordance with the provisions of this Act; (bjimy way obstructs an examiner in his lawful
examination of such bank or affiliate, as duty adtted by the Central Bank; or (c) with intent to
deceive, makes any false or misleading statemegntoy in, or omits any statement or entry that
should be made in, any book, account, report eemsiant of such basic or affiliate, shall be guilfy

an offence and liable to a fine of P 5 000 andrtprisonment for two years.” Section 32 also deals
with offences by directors, principal officer, affirs, employee or agent of a bank as follows: “Any
person who, being a director, a principal offiadficer, employee or agent of a bank (a) with inten
deceive, makes any false or misleading statemesgntoy in, or omits any statement or entry fromy an
book, account, report or statement of the bankols}ructs any audit, or examination of the affafrs
the bank under this Act; (c) fails to take all i@aable steps to ensure compliance by the banktidth
provisions of this Act; (d) reveals to a custontetthe is being investigated for money laundering
activities; or (e) is privy to any offence commétender this section and fails to report it to bloard

of directors, shall be guilty of an offence andl&to a fine of P 15 000 and to imprisonment fee f
years.”.

444. The Banking (AML) Regulation, in its Section 25s@ldefines sanctions for non-compliance
with the more specific AML requirements for ban&s,follows “ A person who contravenes the
provisions of these Regulations shall be guiltaofoffence and liable (a) if that person is a bamig,
fine of P10,000; (b) if that person is an emplogka bank, to a fine of P15,000 and to imprisonment
for five years; or (c) if that person is a banlkaaraffiliate, subsidiary, or parent bank of a baitiich

has been convicted of the crime of money laundaaimdysuch conviction is not overturned on appeal,
to revocation of a licence.”.

445, Finally, the Banking Act, as indicated above, akkaive Central Bank to modify the terms of a
banking license (Section 10), to temporarily managank (Sections 33 and 34) and to revoke
banking licenses (Sections 11 and 12 — emergermmegdures).

446. All employees of the Bank of Botswana are vettefdtaejoining the BoB and subject to a
security background check. Section 19 (“Secrecf/the Bank of Botswana Act spells out the
confidentiality requirements for all staff of th@B (“(1) Except for the purpose of the performante
his duties or the exercise of his functions or wlaevfully required to do so by any court of compete
jurisdiction or under any written law, or when sguired or authorized by the Board, no member,
officer or employee of the Bank, or auditor appethtinder section 56(1), shall disclose to any perso
any information relating to the affairs of the Bastkof any bank, financial institution, business or
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other person which he has acquired in the perfocaai his duties or the exercise of his functions”;
(2) Every person appointed under or employed inyoay out the provisions of this Act, except the
Minister, shall make an oath or declaration of segiin the manner and form prescribed; (3) Every
such person who, in contravention of the true intéthe oath or declaration of secrecy made by him
and without lawful excuse, reveals any matter orghvhich has come to his knowledge in the
performance of his duties or the exercise of higfions shall be guilty of an offence and shall be
liable to a fine not exceeding P25 000 or to imgriment for a term not exceeding five years, or to
both”).

447. The Banking Act complements these requirementsruBéetion 43 (7), which stipulates that
“neither the Central Bank nor any person condudcing@xamination for it under this Act shadiveal
anyinformation in relation to the affairs of a custarmobtained in the course of such examination to
any person, unless required by a court of compgiestiction so to do.”

Collective Investment Undertakings

448. Collective Investment Undertakings (ClUs) are gaeerby the Collective Investment
Undertakings Act (1999) and the Collective InvegtiMgndertaking Regulation (2001). Collective
Investment Undertakings are defined as arrangerfi@htise principal object of which is the collectiv
investment of its funds in real or personal propeftwhatever kind, including securities and other
liquid assets, with the aim of giving its membensunit-holders the benefit of the result of the
management of its funds and, subject to any ptesgrexemptions, spreading investment risk; and b/
subject to any prescribed exemptions the unitshothvare, at the request of holders, purchased,
directly or indirectly, out of those undertakingssats.”.

449. Section 3 (1) of the CIU Act designated Bank of®aina as the Regulatory Agency for CIUs
“to license, supervise and regulate collective gtweent undertakings in accordance with the
provisions of this Act and shall have all the posveecessary for the purpose”. Section 4 detailsethe
powers, with Section 4 (1) generally mandatingBb®& to license ClUs, and Section 4 (2) describing
the powers of the BoB in that respect. In particuBB must approve management companies, trust
deeds, credit institutions, the replacement of rgarment companies and trustees, the appointment to
the office of director of a management company alteration of memoranda or Sections of
investment companies; satisfy itself as to the gepdite, competence and experience of direttofs
management companies, investment companies anédsysollaborate with the competent authorities
in other countries in order to carry out its liceigsand supervision function.

450. Section 9 (1) of the CIU Act forbids a CIU to cowtlbusiness in Botswana without having
been licensed by the BoB. However, Section 9 @gstthat a CIU that is “resident in another countr
and which has received a license from the regulatothority of that country shall be permitted to
market its units in Botswana on condition thasiin compliance with the provisions of this Act”.
Section 13 of the CIU creates a right of appe#héoHigh Court in cases where the BoB has refused t
grant a license, or has failed to make a decisiitim6 months of the application. Section 83 @& th

% Director is defined by the Act as “a person wingether with other directors, under the Companyokat
trust deed or a memorandum and articles of a compeapresents the management company, the investmen
company or the trustee and who effectively deteesithe policy of the management company, the imesst
company or the trustee”.
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Act, which governs these appeals, states thatHigh“Court shall confirm the decision of the
Regulatory Authority unless it satisfied that theqedures laid down by or the requirement of, &ds
have not been complied with in any material respéfcthe High Court sets aside the BoB decisian, i
must “remit the matter to the Regulatory Authoritlgich shall thereupon reconsider the matter and
make a decision in accordance with such procedamésequirements”. Non-resident CIU can,
according to Section 14, appeal of decisions oBtB not to allow them to market their units in
Botswana or to prohibit further marketing.

451. A firm allowed to provide administration servicesa CIU not licensed by BoB is required to
provide to the BoB information on its contractuglhtionship with the CIU on its operations (Section
21 of the CIU Regulation). Non-resident CIU opargtin Botswana are required to provide the BoB
with information allowing BoB “to effectively perfm its role as supervisor of service providers in
Botswana” (Section 22 of the CIU Regulations) -haitt such request implying any regulatory /
supervisory role for BoB. Similar requirements kaid out in the CIU Regulation (Section 44) for
trustees and custodian providing trustee or cuatosirvices to ClUs not licensed by BoB.

452. As far as unit trusts are concerned, they can bellicensed if the BoB “has approved the
management company, the trust deed, the choicestées [...]", according to Section 15 (1). Section
18 (2) further states that “a trustee shall (aq ieensed bank as required under the Banking Adt [
(b) be a company that is wholly-owned by such enged bank [...], (c) be a company incorporated in
Botswana which (i) is wholly owned by a credit ingion approved by the Regulatory Authority [...],
(i) is wholly owned by an institution in anothesuntry which is deemed by the Regulatory Authority
to be the equivalent of such a credit institutian][ (iii) is wholly owned by an institution or corapy

in another country which is deemed by the Regwatarthority to be a company which provides unit-
holders with protection equivalent to that providsdthe trustees referred to in par. (a), (b) andi)

and (i) [...]". Section 18 (3) requires that a “ttes shall satisfy the Regulatory Authority thétais

the appropriate expertise and experience to caritofunctions under this Act”. The conditions fo
licensing of trustees also apply to a custodiact{&e 33 of the Act).

453. Section 10 requires that the BoB shall satisfifithat “the directors of the management
company, the investment company and of the trusteef sufficiently good repute and have the
competence and experience required for the perforenaf their duties”. Appointments to the office of
director of the management company or of the imreat company must be approved by BoB.

454, Section 16 (4) of the CIU Regulation states thatttors and managers of a firm shall be
persons of integrity and have appropriate levddnafiwledge and experience in management or
administration of unit trust undertakings or invesht companies”.

455. Section 86 of the Act prescribes that prior appro¥déhe Regulatory Agency is required to
replace the management company, investment compastee or custodian of a CIU, and the trust
deed or the memorandum or Sections of an investamenpany cannot be altered. It further allows the
Regulatory Agency to take replacement measureSids (replacement of the management company,
investment company or trustee for a CIU). Sectidril) of the CIU Regulation specifies that “the
regulatory agency shall approve any proposed chaing@nership or significant shareholding of a
firm”.
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456. Part XIl of the CIU Act sets out the inspection amdorcement powers of the Regulatory
Authority. Section 78 (3) lays out its capacityinsepect, takes copies or extracts from and makis suc
enquiries as it may consider appropriate of bookkracords and any other documents related to the
business of the CIU, and enter any office of thg @1 any other place where such books, records and
documents it reasonably believes are kept. Se¢fdurther requires that ClUs furnish to the
Regulatory Agency any information that it deemseassary to the performance of its functions.

457. According to Section 80, the Regulatory agencyreanke the license of a CIU if it appears
that “any of the requirements for the licensinghaf CIU is no longer satisfied”, “the management
company, investment company, trustee or custodiarchntravened any provision of this Act or has
furnished the Regulatory Agency with false, inaeteior misleading information or has contravened

any prohibition or requirement under this Act”.

458. Finally, part XIV of the CIU Act defines the offees related to breaches of the requirements
of the Act. Section 87 (1) states that “an investrm®mpany, management company, trustee or
custodian which has contravened any provisionisfAlet shall be guilty of an offence”. Section 87
(6) indicates that “a reference to a contravenitatudes a reference to a failure to comply”. The
associated sanctions are defined in Section 8&lfibh states that “a person guilty of an offencd [...
shall be liable on conviction to a fine not excegdP 2 500 000 or, in the case of an individual, to
imprisonment for a term not exceeding three yeate both”. If there is continuing contravention
despite this conviction, “that person [...] shallduélty of a further offence [...] and liable on
conviction of a fine not exceeding P 5 000 for gway on which the offence is so continued”.

Bureaux de change

459. Bureaux de change are governed by the Bank of Boigbureau de change) Regulation,
enacted in 2004, adopted under the Bank of BotsWahaBureau de change are defined as “a person
licensed under Section 30 of the Bank of Botswadité transact foreign exchange business”.

460. Section 3 of the Bureau de Change Regulation defime conditions for application for a
license. The applicant must provide an affidawét the “has never been convicted within or outside
Botswana, of a criminal offence involving fraud, mey laundering or tax evasion”. Principal officer,
owner or partner of the bureau de change are exjtirprovide personal information to BoB in the
application for license. Section 5 (2) (e) states thanges in the composition the shareholders or
principal officers of a bureau de change requiras @pproval of BoB. A license is not transferable
(Section 8). Form 2 “bureau de change license”iregunformation on the beneficial owner of the
applicant.

461. License for bureau de change can be suspendedllitteau de change is in its breach of its
obligation under the Bank of Botswana Act or theslau de change Regulation, with the suspension
continuing as long as remedial action satisfactofgoB has not been taken. License for bureau de
change can be revoked, according to Section 1@hé& bureau de change has failed to take remedial
action”, if‘the owner of the bureau de change heanbconvicted of a criminal offence within or
outside Botswana”, or if “the Bank is satisfiedttttee license was issued based on an applicatain th
contained information that is misleading or in cesment of material facts”.
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462. Section 19 of the bureau de change Regulationsidesdhe power of inspection of the

Central Bank. Section 19 (1) allows inspectionhaf bureau de change premises and allows the
Central Bank to require production of any book ocuiment.

463. When a bureau de change is deemed to contraveéhe bureau de change Regulation, the
Central Bank, under Section 19 (3), can a/ cautierbureau in writing, b/ impose a fine, ¢/ suspend
the license, d/ revoke the license. A sanctionegddude change can appeal of the BoB decisioreto th
Minister of Finance and Development Planning.

464. Section 23 of the bureau de change Regulation gnonlises on breaches of the licensing
requirements. As far as non-compliance with theedurde change Regulation is concerned, and unless
“the act or omission was done without the bureaaldange knowledge, consent or connivance” and
unless “all reasonable steps were taken by theabute change to prevent the act or omission”, lourea
de change are liable for penalties “where a managent or servant of a bureau de change does or
omits to do anything which, if done or omitted ®done by the bureau de change, would be in
contravention of any of the provisions of these iR&gons”. In addition, Section 22 on corporate yod
responsibility prescribes that “where an offencdarthese Regulations which has been committed by
a body corporate is proved to have been commitigdtive content or connivance of, or to be
attributable to any neglect on the part of theaoe manager, secretary or other similar offidethe

body corporate, or any person who was purportitig@¢o act in such capacity, he, as well as the
body corporate, shall be guilty of an offence aadlé to a fine not exceeding P 1 000.".

Insurance sector

465. The insurance sector in Botswana is governed bydifferent Acts (the Insurance Industry

Act, amended 2003, and the International Insur&@wte2005), the second applying to depending on
whether the insurance company is registered itR8€ — and then subject to the International
Insurance Act. The Insurance Industry Acts covessitiers, insurance brokers and insurance agents —
whereas the International Insurance Act focusastennational insurance firms. Insurance industry
Regulations were issued on 1992, under the Insarbaistry Act.

466. The NBFI Regulatory Act introduces in addition sev@mendments to the Insurance Industry
Act, to the Botswana Stock Exchange and to theratenal Insurance Act, particularly a move from
registration systems to licensing ones for the fis® regimes, and from an authorization system to
licensing one for the third. At the date of the siog, the NBFI RA Act was not yet in force, and the
previous regimes are therefore still prevailing.

467. The Insurance Industry Act defines the Registrdnsfirance as the regulatory and
supervisory authority (Section 4 — registration angderintendence, formulation and enforcement of
standards of business conduct, formulation of guiddo the industry). Section 3 of the Internationa
Insurance Act mandates the same Registrar of Inear® be the Regulatory Authority for
international insurance firms, with the objectidepoomoting “the maintenance of a proper and oxderl
regulation and supervision of international insgeafirms”.

468. Insurers and brokers have to be registered unddngurance Industry Act (see below for
agents). International insurance firms have touieaized to conduct insurance business. Section 24
of the Insurance Industry Act covers the situatiohamalgations, sales and transfers of insureighwh
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require prior approval the Registrar of Insurar@ection 10 (3) of the International Insurance Act
gives the Registrar of Insurance authority to ingposnditions on the notification to and prior apfaio
by the Registrar for any change in ownership adrimational insurance firms. Section 18 of the
International Insurance Act submits to prior ngtition and approval by the Registrar of transastion
involving transfers of shares of an internatiomalirance firm above 10 %.

469. The Insurance Industry Act sets out the registnatemuirements for insurers in Section 16,
which stipulates that “its controller, manager anidcipal officer are persons with sufficient biesis

and insurance knowledge and experience”. In addi@ction 17 lays out on-going restrictions on the
officers of insurer, with the requirement that gotiers, managers and principal officers of inssirer
have not “been convicted by any court in any cguofran offence involving dishonesty” and are not
“in the opinion of the Registrar an unfit persorhtmd the office”.

470. The International Insurance Act sets out conditimnsuthorization to undertake international
insurance business in its Part Il (“authorizationinternational insurance firms”). Conditions &uch
an authorization include requirements on “the gyolmompetence and management skills of each of
its controllers and managers”, “the suitabilityeafch of its shareholders” and “adequate levelsadff s
and expertise [to be] employed to carry out itpsed activities and business”.

471. Part VIl of the Insurance Industry Act sets out tbgistration requirements for insurance
brokers, insurance agents and agents for brokegistRation is a pre-condition for undertaking any
these business activities. On an on-going bass;ahtroller, manager and principal officer of an
insurance broker must not “have been convictednyycaurt in any country of an offence involving
dishonesty” or be “in the opinion of the registram, unfit person to hold the office”. In additiarpon
registration, an insurance broker must, inter akdisfy the Registrar that “its controller, managed
principal officer are persons with sufficient buesssis and insurance knowledge and experience”.

472. As far as insurance agents are concerned, Se@iohttie Act opens the possibility for the
Minister to issue regulations “setting down the imiom qualifications required of any persons to
whom an agency agreement and certificate may beddsy an insurer or insurance broker”. This
same Section also stipulates that “the Registrgrnefaise to register or may cancel the registration
any agent who, in his opinion, does not possesgquhéfications set down by the Minister”. The
insurance Industry Regulations define in sectiothE3minimum qualification for agents, that include
not having been convicted in any court in any cofien offence involving dishonesty or any other
crime of a serious nature.

473. Section 112 of the Insurance Industry Act setsloeippowers of the Registrar of Insurance in
terms of production of documents and informati@ttion (1) allowing the Registrar to require “the
production of any document or information relatingr concerning the insurance business of any
insurer, broker or agent or of any applicant fgistration”. Copies can be made of these docunwnts
information, and further information may be reqdifeom the principal officer of the insurer, broker
or agent (section 4).

474. Section 112 (5) allows access to the premisesyfresurer, broker, agent or applicant for
registration, “if there are reasonable groundsst@pecting that there is at the premises of sudope
any document or information relating to or concegriihe insurance business of such person”,
provided an offence has been committed or thereemsonable ground to believe that it is intended t
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be used for an offence. Section 112 (2) indicdtasthe Registrar may “institute an investigatioioi
the activities of any insurer, broker or agentfoamy applicant for registration”, and Section k2&tes
that when an investigation has been opened by ¢lgésiRar, it “shall be deemed to be a Commissioner
under the Commissions of Inquiry Act”.

475. The International Insurance Act, in its Section @fines the supervisory powers of the
Registrar towards international insurance firms @it agents (in a broad sense, i.e. including its
bankers, accountants, solicitors, auditors anfihigmcial and other advisers). The Registrar, tiaiob
information, may enter, seal up and search premisa®ove any books, records and documents from
those premises; inspect and take copies of oraX@n books, records and documents and require
further information from any international insurarfam, or any of its controller, officer, employee
agent or shareholder. The capacity for any autbdrifficer of the Registrar to search premises is
predicated on the “application on oath to a magjistfor a warrant to search such premises”. Section
24 provides an exemption for such a warrant inigbercumstances.

476. Section 128 of the Insurance Industry Act laystbatoffences punishable by the Registrar and
Section 129 those punishable by court. Most requergs under the Act are associated with specific
administrative/civil and/or criminal sanctions, whiare complemented, by “general penalties”,
covering “contravention of any of the provisionglus Act [...], where no punishment has been
stipulated by any other provision of this Act fbat offence”, with the associated fine to be implose

by the Registrar. In that later case, where thenai# has been committed by a body of persons, every
director, controller or principal officer of thabmpany and every partner, manager or principaterfi

of the partnership is deemed guilty of the offer@xcept if he can satisfy the Registrar that he wa
not aware of the offence and could not with reabtendiligence be aware. Both Section 128 and 129
open the possibility, for certain offences, to irmp®@anctions on the directors, managers, consoller
and principal officers of insurers or brokers (etcéor the offences punishable by court, when they
can satisfy the court that they were not awarehauttaken all reasonable steps to keep themselves
aware of any possibility of such contraventiontte Act).

477. In addition, the Act opens the possibility for fRegistrar of Insurance to cancel the
registration of insurer (Section 20) or of insuribcokers (Section 59), if the Registrar satistiesf
that the insurer or insurance broker does notreatcordance with sound insurance principles or is
acting or has acted in contravention with any efphovisions of the Act.

478. Under the International Insurance Act, offencesighable by the Registrar are defined under
Section 30 and offences punishable by court undeti@ 29. Additional offences related to the
enforcement powers of the Registrar and to theuymtioh of documents are respectively defined in
Section 27 and 28 of the Act. Both Sections 292hdpen the possibility to impose sanctions on the
controller of a corporate entity, unless he caisfyathe court or the regulatory authority thatvies

not aware of the contravention and could not hasine aware with reasonable diligence.

Securities markets

479. The securities market of Botswana is governed byBibiswana Stock Exchange Act, 1994.
This Act establishes (Section 3) the Botswana Skbathange, which is a body corporate managed
and controlled by the committee of the BSE. It absquires the Minister to appoint a public officer
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known as the Registrar of the Stock Exchange. €gelation and supervision of the BSE is in practice
a joint responsibility of the Committee of the B&#id of the Registrar of the Stock Exchange.

480. The functions of the Committee are inter alia teqt®n 15): manage and control the affairs of
the exchange; regulate the transactions of busorefise exchange; do all things required to be done
by the Committee necessary for ensuring a fairedficient dealing in listed securities and that the
competence and conduct of registered stockbrokersfa standard sufficiently high for the protenti
of the public.

481. The process to register stockbrokers follows, asrniteed in part IV of the Act, a two step
process. The Committee reviews the applicatiomdgistration, and once “satisfied that the applican
is a suitable person for registration, the Commaittkall, in writing, recommend to the Registrat tha
the applicant be registered” (Section 29). The Catemmust forward the application with a negative
recommendation when it is not satisfied that thaiepnt is a suitable person (or does not meet the
criteria for registration). The Registrar may refiis register an applicant recommended by the
Committee, provided it gives the reasons for sethisal to the applicant and offers the applicari wi
the opportunity of making his case before the Reggis

482. Conditions for registration do not include fit amabper test of the applicant as such. However,
Section 33 of the Act (cancellation of registrataomd disciplinary powers of the committee) opems th
possibility for the Committee to suspend (defiretiy Section 33, or for a given period of time,
Section 34) the registration and to notify suctpsasion to the Registrar. Basis for suspension of
registration include that the stockbroker is netaable person to remain registered (definitive
suspension only) or has been “guilty of disgrace@uiduct, or of a negligence in his capacity as
stockbroker” or “has contravened any provisionhi$ #Act with which it is a duty to comply”
(suspension or revocation). Section 36 also sttpslthat when a registered stockbrokers “has been
convicted by a court, within or outside Botswarfaar offence which, in the opinion of the Registrar
or the Committee, as the case may be, may dealthdtbtockbroker in terms of section 33 (3) or in
terms of section 34”. When the Committee suspendsgjiatration indefinitely, the Registrar retains
discretion to cancel the registration.

483. According to Section 25 of the Act, the Registran ¢call for the production of, and examine
or cause to be examined by a person authorizedtthiby him in writing, any books, documents or
other records” related to the affairs of the Exgjeaar a member of the Exchange”.

484. Investigation on the affairs of the Exchange oamy stockbroker are initiated by the Minister,
based on failures to provide required returns,rinfion held by the Registrar which the Minister
deems deserving further investigation, applicabipmo less than two registered stockbrokers or a
complaint of alleged conduct lodged by a third ypafhe Minister must consult the Committee before
initiating an investigation. He can then appoinfrarestigator who has the same power as confeored t
a Commissioner under the Commissions of Inquiry. Beised on the investigator's report, and if there
are reasonable grounds to suspect that an offascbden committed, the Minister shall refer the cas
to the DPP.

485. Section 91 of the Act defines the sanction for créntion to the Act as a fine of P 10.000
and to imprisonment for three years (notwithstagdiny other sanction set out in a specific prowvisio
of the Act).
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Money and Value Transfer Service Providers

486. Money and value transfer services can be offerd&@biswana by commercial banks, the post
office as well as companies or individuals outsiflehe regulated financial sector. In those cabese
professional are not subject to any licensing gisteation requirements. They are therefore nofesib
to monitoring and/or subject, except for balancpayment reporting purposes if they undertake
international money or value transfers.

487. MoneyGram and Western Union provide money trarsfevices in Botswana. As far as the
assessors understood, neither MoneyGram nor Weddtéom operates under specific registration or
licensing framework. In practice, MoneyGram is utadng this business under agreements with the
Post Office and some commercial banks.

The International Financial Services Center

488. The International Financial Service Center is dsthbd under Part XVI of the Income Tax
(Amendment) Law. IFSC provides tax incentives tertidéied” institutions, i.e. authorized to conduct
business under the IFSC umbrella. The criterizetgrianted such a “tax certificate” are the follogvin

» Projects must provide financial services, as setroBart XVI of the Income Tax
(Amendment) Act 1999. These are:

Banking and financing operations transacted iniforeurrency

The broking and trading of securities denominateiieign currency
Investment advice

Management and custodial functions in relation atlgctive Investment Schemes
Insurance and related activities

Registrars and transfer agency services

Exploitation of intellectual property

Development and supply of computer software foringhae provision of services
described above

Accounting and financial administration activities

Other operations that the Minister may declare fiaeofrom time to time to be
approved operations for the purposes of this sectio

S@mPo0 Ty

[ —

= The services must be provided to/for clients oet@8dtswana and in currencies other than the
Pula.

*» The promoters of the project must be able to setisf regulatory requirements of the
Botswana authorities.

489. At the date of the mission, Bank of Botswana isrdwulator for all activities, except insurance
— which are governed by the International Insurakacie and regulated by the Registrar of Insurance
(see above). Bank of Botswana’s powers to reqtitegd-SC companies are set out in part VIl of the
Bank of Botswana Act — and cover application, exgomg, supervisory and inspection powers, power
to inspect, recommendations of the Bank, disclosfireformation, offences, penalties.

490. The licensing under the IFSC follows a two-prongzxpss. One track relates to the issuance
of the “tax certificate”, which is undertaken undee aegis of the “certification committee” of the
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IFSC. The Certification Committee’s role is govetrmy the Certification Committee Order, issued in
2005. Section 5 of the Order stipulates that then@dtee shall

(a) determine the procedures to be followed inabgessment of the applications for tax certificates
(b) review all applications for a tax certificatferred to it by the Botswana IFSC; and

(c) make recommendations to the Minister in retatimthe grant and revocation of tax certificates
including any conditions to be attached thereto.

491. Section 7 of the Order defines the informationegbovided by the applicant, as follows: “A
company applying for a tax certificate shall prepthre application for such certificate in conjuanti
with the Botswana International Financial ServiCestre and the application shall be supported by a
business plan for a three to five year period iticlg the following (a) general information on the
promoting company, outlining its activities, sibéstory, performance and principal shareholders, as
well as its profit and loss accounts and balaneetshfor the past three years; (b) detailed paatiswf
the activity in respect of which the tax certifieas sought; and (c) a summary of the plans to atark
and promote the proposed service together witrsaessment of the potential employment creation in
Botswana”

492. In parallel to the processing of the applicatiorthy Certification committee, BoB reviews the
application process (in particular to assess whethg existing regulatory framework would already
apply to this company under Botswana law — Sectmof Bank of Botswana Act “other than a
company which is subject to supervision or is cépabbeing inspected by virtue of an enactment
which for the time being is specified by regulatiomer section 46, and shall be without prejudice t
any power granted to the Bank in relation to baarks other companies”).

493. The assessors were advised that the Minister'sidecio grant a “tax certificate” is based on
the outcome of these two processes — and thatatipe, a negative recommendation from BoB would
lead to the “tax certificate” not to be grantedthis context, Section 49 of the BoB Act permitsBBo
recommend to the Minister to revoke the “tax cixdife” if “a person purporting to act on behaltloé
company is convicted by a court of a competensgliction, in Botswana or elsewhere, of an offence
related to the proceeds of serious crime”, or tomemend to the appropriate body having issued a
license in favor of this IFSC company to revoke ficense in accordance with the Act under which
the license was issued.

494. The NBFI Regulatory Authority Act will modify thisamework, and amends this section of
the Bank of Botswana Act. The NBFI RA Act modifigsction 45 of the Bank of Botswana Act
(scope of application), by transferring to the NB¥egulatory Authority the regulatory / supervisory
framework for NBFI being issued a “tax certificat@art VIl of the NBFI RA Act defines the powers
of the NBFI RA relating to the IFSC. Section 83axnds the powers and functions of the NBFI RA to
any NBFI established under the IFSC. The NBFI Ratguy Authority can recommend to the Minister
that a “tax certificate” be repealed — but thereagdetailed provision related to conviction (cagtto

the framework for the BoB supervision), only geheeferences to the compliance with the conditions
of the tax certificate and to the general condgiohlicensing under a financial services law.

495. Sections 47 and 48 of the BoB Act empower BoB tulate, inspect and supervise an IFSC
company, to undertake on-site inspections (inclgdihany foreign office of the company), to examine



FINAL
-99 —
all relevant documents and to require any suchrimdtion deemed necessary or desirable for the
inspection purposes.

496. Section 52 sets out the possibility to prosecutectibors, managers, secretaries, members of a
committee of management or other controlling authevhen an offence has been committed by a
company or a person purporting to act on behadf @ddmpany operating in the IFSC framework.
Section 53 makes it an offence to contravene taeqyirement or condition of the BoB Act (with a
level of fine significantly higher than fines proeid for in other financial sector laws except thd C
Act — P 2,500,000 (US$416,666), or imprisonmentféerm not exceeding 3 years).

Non-Bank Financial Institutions

497. The NBFI Regulatory Authority Act (NBFI RA Act) mdates the NBFI Regulatory Authority
(Section 7) to be the regulatory authority forNBFI defined by the Act, with an additional explici
reference in Section 8 to the objective of fosggtime reduction and deterrence of financial crivwiéh
includes money laundering and the financing ofoiest activities (Section 2).

498. Sections 58 to 64 allow the Minister to recognizespns or bodies as self-regulatory
organizations for classes of NBFls, provided theFNBA has concluded an agreement with this
person or body on the arrangements governing tenghof regulatory / supervisory authority, which
can include delegation of powers from the NBFI RAHat self-regulatory body. The Act clearly
indicates that the NBFI RA can modify or termintite agreement if it is not satisfied of the
performance of the self-regulatory body, and caomenend to the Minister that his recognition of the
self-regulatory organization be repealed.

499. Part Il of the NBFI RA Act stipulates the licenginequirements for NBFI. Section 43 (2)
conditions the granting of a license to the NBFI Bing satisfied that the applicant “will carry thre
activities to be covered by the license with intiggiprudence and professional skills”. According t
Section 50 (2), the NBFI may in additional imposguirements dealing with “the fit and proper
person requirements for controllers and managepsuafentially regulated NBFI” and “the standard of
business conduct”. Section 65 of the Act also cetlee prior approval by the NBFI RA of the
controller (see section 4 of the Act) of a prudalhtiregulated non-bank financial institution, ahe
related sanctions in case of non-compliance.

500. Section 55 of the NBFI RA Act defines the inspectimd investigation powers of the NBFI

RA, which can “at any time inspect the affairs oy @art of the affairs of a person who is, or at an

time has been, a licensed non-bank financial irt&tit”. Section 55 (2) allows the inspector to ente
any premises and inspect and make copies, or xikacts from, any relevant record, document or
things in those premises. Under Section 56, wheringpectd? suspects, or has reasonable grounds to
believe that an offence under a financial serviaeshas been or may have been committed, or that an
NBFI is not complying, or has not complied withfjreancial services law, s/he may in addition “skarc
for any record, document or other things” (Sect6ér(2) (a)), “where necessary in an appropriate cas
to take possession of, such records, documentsngst’ (Section 56 (2) (b)). However, Section 5§ (7
conditions the search of the premises under Seb8qi2) (a) to “the consent of the person”, or “in

“0The NBFI RA Act uses the terminology of inspeaiad investigator, to be appointed, in writing, bg t
Regulatory Authority, under Article 54 (1).
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accordance with a warrant” to be issued by a madgésbn application by an investigator” (Section 56

(7)). The need for a warrant may be waived (Sed@®K9)) “only if there are reasonable grounds to
suspect that it is necessary to do so to prevestdo destruction of, or damage to, relevant evieen

501. The sanction framework under the NBFI RA Act isidefl under Part X of the Act, and lays
out various penalties in case of breaches of this fcovisions (requirement to answer questions, to
comply with directions, provisions of false and Ieéling statements, offence of holding out as
licensed, destruction of documents, hindering teguRatory Authority, hindering compliance). In
addition, sanctions are defined within the key B@stof the Act (absence of license, refusal to
produce documents etc.), leading to either admatige/civil sanctions or criminal ones. Sectior210
sets out the liability of directors in case of oife committed by a corporate body (“each director o
the corporate body also commits the offence ancbowiction is liable to the same penalty unless the
director establishes that he or she took reasomabtautions and exercised due diligence to avmd t
commission of the offence”).

502. In addition, the NBFI RA can modify and restricetlicense of a NBFI, impose a “statutory
management” (Section 73 to 75) of a NBFI as welwgpend or revoke the license of an NBFI
(Section 47).

Resources / training/ statistics / guidelines

503. The Banking Supervision Department of the BoB isidaed to monitor compliance of banks
with all relevant legal and regulatory provisioltss also in charge of the supervision by BoB of
companies established under the IFSC. The BankipgSision Department has recently been
restructured. It is currently staffed with 39 psdmnals — against a theoretical need of 48. Tdnrtee
dedicated to the licensing and regulatory functidivgenty on the prudential (on-site and off-site
supervision), with nine on non-bank institutions.

504. The supervision cycle of BoB is of [two] years.

505. BoB staff has received general training on AML &sbut not yet more specific training on
the exercise of banking supervision on AML issu@s particular on-site examination.

506. The MFDP has 16 staff dedicated to regulation amesvision of insurance companies and
the securities market — seven being focused omansa, four on pension funds and two on capital
markets. Out of the seven on insurance issuesate/on-site examiners, not specialized. On-site
examinations are unusual, and only take place wheMinistry has been informed of a difficulty with
an insurance company (often through customersssnad$).

507. Only BoB has issued guidelines, annexed to the BgrnlAML) Regulation (on the criteria for
suspicious reporting and on the form to report).

508. There are no publicly available statistics on tkereise of its supervisory powers by the BoB,
and no formalized statistical data gathering sysgem place at the moment (including for BoB
purposes). The BoB publishes an annual reportcthr@ains some information of the activities of the
Banking supervision department, but not in detdilee Banking Supervision department of BoB
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issues an annual report, which contains specifarimation, including on the outcome of
examinations.

509. There are no publicly available statistics on tkereise of its supervisory powers by the
Registrar of Insurance or the Registrar of the ISEchange. The Registrar of Insurance publishes an
annual report that contains general informatiotheninsurance sector, with few information the
exercise of the supervisory / regulatory functions.

General analysis

510. Overall, the regulatory and supervisory framewaorBotswana is comprehensive and all the
fundamental tools are available to the authorities.

511. As indicated in other sections of the report, ttepe of the regulatory and supervisory
framework applying to financial institutions is taarrow, even taking into consideration the industr
specific laws and regulations. Money remittanceascovered when not undertaken by banks, bureaux
de change or the post office. Money lenders areegistered or licensed, and their activities db no

fall under any oversight. The absence of sometsigtbbanks in the AML framework is also a
weakness.

512. The mechanisms put forward for the statutory bamitail positive elements, notably the fact
that the BoB is undertaking on-site supervision ex@mination against the regulations applying to
commercial banks. The fact that its findings aentput forward to the oversight ministry, i.e. the
Ministry of Finance and Development Planning, isaiissue in itself. It is the assessors’ view tha
the lack of systematic follow-up by the Ministryeymnd moral suasion, is of concern. As the Ministry
is in potential conflict of interest position, bgiboth regulator/supervisor and shareholder, #uk bf
visible and transparent enforcement action is wogryThe assessors are concerned by this lack of
compliance.

513. The enactment of the NBFI Regulatory Authority Acll significantly contribute to improve
this situation. At the same time, lots of prepamateork remains to be done for this new regulatory
framework to be ready for implementation — withisk in the meantime of diversion of attention te th
implementation of the existing mechanisms. Furtther current scarce skills and resources base will
add to the extension of the regulatory and superyiset resulting in a significant challenge foe th
NBFI RA, all the more as the diversity of the “ptgttion” of NBFI (from insurance to micro-lending)
will require a strategic and sequenced approach thee NBFI.

514. As Botswana is striving to attract more foreignestment, with the IFSC being an important
tool in that respect, there are natural tensiobwden offering attractive investment conditions to
investors and the need for a sound supervisionatt@omy granted to the NBFI is a welcome step
forward, as it will externalize from the Ministry Binance and Development Planning the
management of this tension. It is the assessod®gnmstanding that past experience illustrates thnet s
situations are not purely theoretical. At the saime, this will constitute a formidable challenge f

the NBFI RA, all the more as the business undentakeéhe IFSC is potentially a rather sophisticated
one.
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515. How the AML framework is articulated with the regutegulation and supervision of non-
bank financial institutions deserves to be clatifithe PSCA does not explicitly mandate the
regulators / supervisors to integrate AML requirataén their supervision. As indicated in other
section, the lack of awareness to the PSCA, anthitkeof enforcement of its provisions by the
supervisors, is perceived by the assessors asrging this ambiguity. In addition, the sanctioos f
breaches to the PSCA requirements is often ofraiteall nature (see below), which is likely to
reinforce the perception that law enforcement aitiee and prosecution are in fact in charge of
ensuring compliance. The implementation of the NRRIAct is expected to bring improvements to
this situation, as the Act explicitly incorporatetfight against the abuse of the financial sefctor
criminal purposes in the remit of the new Autharity

516. Taken as a whole, the regulatory framework conttiakey requirements from an AML
perspective: fit and proper tests, licensing anacsire, on-going supervision (on site inspections,
access to records), powers of enforcement andisaretncluding against directors and senior
management. When analyzed in more detalils, it hefets presents some weaknesses from a legal
standpoint.

517. As indicated earlier, all natural and legal persormviding money or value transfer services
are not subject to systems for monitoring and enguwrompliance.

518. The requirements to prevent criminals or their eisges from holding or being the beneficial
owners or controllers of financial institutions dm@adly in place. Legally, the requirements for
banking institutions do not explicitly refer to doollers, or only in an indirect way. However, the
practice by the BoB is to undertake such fit arappr tests on the beneficial owners of commercial
banks and bureaux de change. The variations attres&rious financial sector laws in the definition
of controllers are not in and of themselves a condewever, the extent of these variations may
create legal uncertainties and does not provida fevel-playing field.

519. The sanctioning mechanisms raise several conagfrdgferent intensity across the financial
sector.

520. First are concerns related to the nature of thasetions and accordingly the designation of
the authority empowered to apply them. Some Agtdigity distinguish between the sanctions of
civilladministrative nature and those of criminature, with explicit distinction between the rethte
processes. Others are silent on this differengeaifess, and simply mention that breaches to the
provisions of the Acts are offences and liableimd for imprisonment. A strict reading of several
provisions would lead to the conclusion that amyadion of non-compliance is of criminal naturedan
that the supervisory authority cannot impose fines.

521. The level of the sanctions is overall very low &of order of magnitude of P 10.000),
particularly when administrative sanctions (finas) concerned. There are also inconsistenciebgas t
IFSC and the CIU sanction regime allow for finega® 2.500.000. The capacity of the financial
sector supervisors to vary, suspend or withdramemse is positive and constitutes a credible
deterrent, all the more as it has been used (@utsidML).
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522. Against this background, the legal framework ongates criminal sanctions for failures to
comply. The assessors were not advised of any geatef recourse to courts to sanction a financial
institution. This does not meet the requiremerdftdctive, proportionate and dissuasive.

523. Overall, the range of sanction is not effectivepartionate and dissuasive.

524. Notwithstanding the weaknesses described aboveilegal framework, it is the assessors’
view that the lack of effective implementationlig toverriding issue, and that the differences betwe
the various supervisors in terms of actual impleieton create a significant vulnerability. Valuable
steps have been taken by Bank of Botswana, bothrttslbanks and bureaux de change. As far as the
assessors understood, less so towards Collectrestiment Undertakings. But overall, As the set up
and progressive launch of the NBFI RA is likelytétre time, in a context of scarcity of expertisd an
skills, this challenge is likely to remain with Betana for quite some time, calling for a very
prioritized and sequences approach to enforcenferttropliance.

525. The resources allocated to the regulation and sigiem of AML in the financial sector are
insufficient, and not commensurate with the tashaaid. At the time of the on-site mission, only the
Bank of Botswana had in practice allocated resauace trained its staff to enforce the AML
requirements, but those efforts remained insuffiicie the task at hand. The other supervisors bad n
taken similar steps. In addition, despite effootsrain some of the staff, more remains to be dmwib
on general education on AML and on building skalfsthe role of examiners and regulators in
fostering compliance with AML requirements, giveat®vana’s financial markets size and level of
sophistication. The set up of the NBFI Regulatargt the enlargement of the scope of supervision
represent a challenge in that respect, so thatetion results in a net improvement in the resesir
and skills dedicated to the regulation and supenvief Botswana’s financial sector.

3.10.2 Recommendations and Comments

526. As indicated above, the various terminologies reéigarthe control of financial institutions
(directors, controllers) as well as the differenicethe “thresholds” to define “effective contrate

not in themselves a hurdle from the AML perspectivewever, they have the potential to introduce
legal uncertainties — or an absence of level ptafigld for different types of institutions providi
similar services but regulated under differentues.

527. The authorities should consider:

» Significantly enhancing the sanctioning regime takmit effective, proportionate and
dissuasive — particularly by increasing the amoohtke fines as administrative/civil
sanctions

» Clearly designating an authority empowered to agplyctions
* More intensely implementing the sanctioning reginteeyond moral suasion

» Clearly designating the competent authorities hvasponsibility to ensure that designated
bodies, other than banks and bureaux de changglgenth the PSCA

» Clarifying that, for designated bodies subjecth® tore principles other than banks and
bureaux de change, the regulatory and superviseasures applying for prudential purposes
should apply in a same manner for AML
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» Setting up a licensing requirement for insuranaaanies
» Setting up a registration or licensing requirenfentll money or value transfer services

» Setting up monitoring and compliance checking rmeddms for all money or value transfer
services

» Issuing guidelines for designated bodies other trearks
» More intensely enforcing the AML regime, particlyafior designated bodies other than banks
and bureaux de change

* Increasing the resources allocated to regulatighnsapervision and step up the training on
AML

3.10.3 Compliance with Recommendations 17, 23, 25 & 29

Rating Summary of factors relevant to s.3.10 underlying aarall rating

R.17 NC |« Absence of effective, proportionate and dissuasaretions
» Lack of clear designation of an authority empoweredpply sanctions
* Insufficient implementation

R.23 NC |+ Lack of clarity on the designation of competenthauties having
responsibility to ensure that designated bodidgerahan banks and bureaux
de change, comply with the PSCA

* Lack of clarity that, for designated bodies subjedhe core principles other
than banks and bureaux de change, the regulatdrgiugervisory measures
applying for prudential purposes should apply same manner for AML

» Absence of licensing requirements for insurancepzones
» Absence of registration or licensing for all mormeyalue transfer services

» Absence of monitoring and compliance checking fomaney or value
transfer services

R.25 NC | Section-specific rating would be: PC
» Absence of guidelines for designated bodies otiaam banks

R.29 LC * Lack of implementation and of enforcement actianrtipularly for
designated bodies other than banks and bureauxashge

3.11 Money or value transfer services (SR.VI)

3.11.1 Description and Analysis (summary)

528. There is no specific legal framework applying tomag/value transfer service operator as a
single category of financial services providers.eWlthey are offered by institutions regulated under
another financial services law, the requirement®gein the latter apply to money/value transnassi
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business. It is however possible for operatorgéwide money/value transfer services without any
registration or licensing requirement.

529. Once in force, the NBFI Regulatory Authority Actimprove this situation, as money
remitters will explicitly be under the scope ofdlasiuthority, and subject to the associated licgnsin
registration requirements.

530. The relevant FATF Recommendations (R.4-11, 13-18L&3, & SRI-IX) only apply insofar
as the service provider is a designated body. Tikare across-the-board monitoring of value transfe
service operators.

531. Even for designated bodies undertaking value tesinsthe FATF best practice paper is not a
reference used so far by the authorities.

3.11.2 Recommendations and Comments

532. The authorities should consider:

* Requiring the registration/licensing of all natuaald legal persons providing money or value
transfer services

» Extending the coverage of the relevant AML requieais to all natural and legal persons
providing money or value transfer services

e Setting up a system to monitor all natural andllpgasons providing money or value transfer
services and ensure compliance with the AML reauinets

» Setting up a sanctions regime for all natural @gyal persons providing money or value
transfer services

3.11.3 Compliance with Special Recommendation VI

Rating Summary of factors underlying rating

SR.VI NC » Absence of registration/licensing of all naturadi éegal persons providing
money or value transfer services

* Absence of coverage of all natural and legal pexgwaviding money or
value transfer services

e Absence of system to monitor all natural and lggasons providing money
or value transfer services and ensure complianttetive AML requirements$

« Absence of sanctions for all natural and legal gasgproviding money or
value transfer services
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4 PREVENTIVE MEASURES-DESIGNATED NON-FINANCIAL BUSINESSESAND
PROFESSIONS

4.1 Customer due diligence and record-keeping (R.12)
(applying R.5, 6, and 8 to 11)
4.1.1 Description and Analysis

533. DNFBPs are not subject any of the AML/CFT prevénégameasures set out in
Recommendation 12. No other element of Botswamgallframework provides for requirements
relevant for AML/CFT purposes.

4.1.2 Recommendations and Comments

534. The authorities should consider :

* Introducing AML/CFT preventative measures for tlaeious professions / industries
within DNFBPs in a sequenced manner with due retgatde ML/TF risk which each of
these businesses and professions present.

4.1.3 Compliance with Recommendation 12

Rating Summary of factors relevant to s.4.1 underlying ovall rating

R.12 NC |« DNFBPs are not subject any of the AML/CFT preveméameasures set out
in Recommendation 12.

4.2 Suspicious transaction reporting (R.16)

(applying R.13 to 15 & 21)

4.2.1 Description and Analysis

535. DNFBPs are not subject any of the AML/CFT prevemtaieasures set out in
Recommendation 16.

4.2.2 Recommendations and Comments

536. The authorities should consider :

* Introducing suspicious transaction reporting fa #arious professions / industries within
DNFBPs in a sequenced manner with due regard tBtHEF risk which each of these
businesses and professions present.

4.2.3 Compliance with Recommendation 16

Rating Summary of factors relevant to s.4.2 underlying owall rating

R.16 NC * DNFBPs are not subject any of the AML/CFT preveéwtaineasures set out
in Recommendation 16.
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4.3 Regulation, supervision and monitoring (R.24-25)

4.3.1 Description and Analysis

537. Legal Framework: Casinos Act; Real Estate Praatgtie Act; Legal Practitioners Act;
Accountants Act; Mines and Minerals Act; Preciond &emi-Precious Stones (Protection) Act;
Unwrought Precious Metals Act

538. Regulation and Supervision of Casinos (c. 24.11.2424.1.2 & 24.1.3): Casinos in Botswana
are regulated by the Department of Trade and Coes#@ffiairs, pursuant to the Casino Act though
there is no requirement for AML/CFT measures tanduced. Consideration concerning the
introduction of a requirement to report suspicitasisactions was first raised in December 2008en t
‘Gaming and Gambling Policy for Botswana.” Th# Wwhich will incorporate some of the
requirements arsing from the ‘Gaming and Gamblialicl for Botswana'’ is presently being drafted
by the AG’s Chambers and it is hoped it will beadiLiced to Parliament by the end of 2007.

539. There are currently 10 licensed casinos with only 6f these operating gaming tables. The
remainder only have slot machines. There is noigi@mv concerning the regulation of internet casinos
though the authorities indicate that at preseetgtlare no internet casinos within Botswana.

540. Casinos are required to be licensed by the Casimir@ Board. There are no requirements
concerned with the financial transactions perfortogthe casino with a customer, other than to
restrict transactions to being by means of caaketers checks or credit cards. In practice, casin
have introduced transaction restrictions and ifieation procedures as both the casinos with gaming
tables are subsidiaries of South African casinakthair internal controls have been implementedh wit
Botswana.

541. Only by means of specific conditions being attacteeithdividual licenses are the gaming
operations within the casino currently regulatedwidver, there are plans to introduce the supervisio
of gaming within the near future though the new: bil

542. In determining the suitability of a licensee, tipplicant will be subjected to a vetting
procedure which will include criminal record checkbe board will also assess the experience and
financial status of the applicant. In accordandd Bection 9 of the Casino (Control) Regulatiotis, a
persons involved in an ‘administrative, clericahnical, security and gaming capacity’ are reguire
to be authorized by the Casino Control Board. ifieation for employment requires undergoing
vetting.

543. With the exception of trust and company serviceviglers which are not lawyers and
accountants, the other DNFBPs are subject to riégnlaf the respective sector’s activities. Redhtes
agents, accountants and lawyers are governed yahleEstate Professionals Act, the Accountants
Act and the Legal Practitioners Act respectivelpweéver, there is no provision for AML/CFT
measures to be applicable to DNFBPs.
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544. Wholesale dealers in precious stones and metalgoasrned by the Mines and Mineral Act,
Precious and Semi-Precious Stones (Protection)ayrought Precious Metals Act. There is no
regulation of retail precious stone and metal deale

545. As there is no provision for AML/CFT preventativeasures to be applicable to DNFBPs,
there are no guidelines to aid in their implemeatat

4.3.2 Recommendations and Comments

546. The authorities should consider :

* Introducing AML/CFT measures for each of the busses and professions in a sequenced
manner and with due regard to the ML/TF risk wheelch of these businesses and
professions present.

* Developing guidelines for each of the businessdspanfessions to aid the
implementation of the AML/CFT measures.

4.3.3 Compliance with Recommendations 24 & 25 (criteria 2.1, DNFBP)

Rating Summary of factors relevant to s.4.3 underlying ovall rating
R.24 NC * There is no provision for AML/CFT measures to bplaable to DNFBPs.

R.25 NC Section-specific rating would be: NC
* No guidelines have been provided for DNFBPs

4.4 Other non-financial businesses and professions & Miern-secure transaction techniques
(R.20)
4.4.1 Description and Analysis

547. No assessment has been conducted to determinelifié&-Msk presented by other non-
banking financial businesses and professions.hEyrthere has been no consideration on whether to
apply AML/CFT preventative measures to these bssie® or professions to reduce the risk of them
being abused for ML or TF

548. The BoB has made efforts to encourage the use démdechniques for conducting financial
transactions including promoting the use of Autam@tller Machines and other secure payment

systems.

4.4.2 Recommendations and Comments

549. The authorities should consider :

* Conducting an assessment of the risks that othebaaking financial business and
professions are likely to be misused for ML or TF.

* Maintaining efforts to promote the use of moderd secure financial transactions.
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4.4.3 Compliance with Recommendation 20
Rating Summary of factors underlying rating
R.20 PC * No consideration has been given to identifying ptlen-financial businesses

that are at risk of being abused for ML or TF
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5 LEGAL PERSONSAND ARRANGEMENTS & NON-PROFIT ORGANISATIONS
5.1 Legal Persons — Access to beneficial ownership andntrol information (R.33)

5.1.1 Description and Analysis

550. Legal Framework: The Companies Act, 1959 as amended; and RegistrafiBusiness
Names Act (RBNA) 1977 as amended regulate the paoration and registration of a legal entity in
Botswana. There is a revised Companies Act of 2003 is not in effect. The revised Act was not
provided to the assessors.

551. The Companies Act creates three types of legabpsra company limited by shares with the
word proprietary (Pty) before limited is a privai@mpany; a company limited by guarantee in which
the members agree to contribute to the assetafdimpany in event of winding up; and public
companies. In addition, partnerships and solerptups are also forms of legal entities that can d
business in Botswana. As at December 2006 there 62000 companies registered in Botswana.

552. Companies are registered under the Companies Adg partnerships although not required
to be registered have to apply for a partnershiin@ss name under the Registration of Business
names Act. The same applies to sole proprietorships

553. Measures to Prevent Unlawful Use of Legal Persons.(33.1):There is no obligation in the
Companies Act or any regulation that requires titbaities to verify the integrity of the persons
forming a company or registering a business nangesate proprietorship or partnership or the
accuracy of the information provided by a perstindiregistration documents. If the information
required complies with the Companies Act or the RBNen the Registrar has to register the legal
entity.

554. Registration of companies is usually done by lawyerd accountants acting as company
service providers. There are under no obligatiomndertake any CDD check on the beneficial owners
of domestic or foreign companies being formed. Mweg, any person particularly, lawyers and
accountants can act as nominee directors and siideet. The current practice is a major loophole in
the system and subject to abuse by criminals.

555. Section 143 of the Companies Act prohibits the agpeent of a legal person as a director of a
company.

556. Access to Information on Beneficial Owners of LegdPersons (c. 33.2)The Register of
Companies is maintained by the Registrar of Comgsaaind any person including law enforcement
agencies can inspect the records of a company pgyng a search fee. A search is done in the
presence of an officer from the Registrar’s offithis register is kept manually and includes rehéva
information on companies and undertakings: legdlist date of establishment, company capital, and
powers of representation, etc.). It also includatsits about changes in the status of the company
(changes in board membership, address, etc.)detdlls of the company’s managers are mentioned,
including name and number of shares held. Compan&also required to maintain at their registered
office a register of members. The information keimilar to that maintained by the Registrar
(Sections 87 and 152 of Companies Act).
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557. The Company Secretary is responsible to ensurelizaiges in the directorship and
shareholding of a company is kept up to date.

558. Under section 79A of the Companies Act, a comparsupposed to indicate upon the sale,
transfer or disposal of shares the name of thestanreholder. Where the person to whom the shares
have been sold is not the beneficial shareholdar the company is required under this section to
provide the details of the actual beneficial shalddr. However, there is no evidence that this
provision is enforced by the Registrar. Moreover shnctioning regime is outdated with penalties of
only P4 (US$0.60) in some cases or P10 (US$1.66).

559. The information kept by the Registrar is maintainghually and the authorities stated that
only 60% of the information kept is accurate andatpd. The assessors were advised of similar
concern regarding the accuracy of records kepbbypany secretaries. The storage facilities are a
source of concern to the authorities. On the dtlaed, the government has already approved the
computerization plan for the Registrar’s office eTdesign of the system for this project has been
approved. Plans are also underway to make theeadBmi-autonomous on the expectation that this
will improve the efficiency of the office.

560. Prevention of Misuse of Bearer Shares (c. 33.3)here is no explicit prohibition on issuing
of bearer shares under the Companies Act, and #neneo measures, if and when such bearer shares
are issued, to prevent them from being abused éoreylaundering purposes.

561. Additional Element - Access to Information on Benetial Owners of Legal Persons by
Financial Institutions)(c. 33.4):Banks do require corporate entities seeking to @eeounts to

provide information on who the directors and shal@drs are. This is done by requiring submission of
Forms 2 and 4 on names of directors and sharehaldpectively.

562. Analysis of EffectivenessThe transparency mechanisms in place are not atedquae
information kept on the register is not up to dateere is no enforcement of the requirement for
companies to file their annual returns in a tinmgnner. The absence of CDD obligations on
company service providers to ensure that they kilvaiv clients interested in registering a company i
Botswana is a major weakness in the system. Additip, lack of appropriate controls on nominee
directorships and shareholding is vulnerable tasakay criminal elements.

5.1.2 Recommendations and Comments

563. The authorities should consider :

» Enhancing the mechanism for keeping the informadiccurate and up to date and do so in a
timely manner.

= Enforcing the requirement for companies to filertheturns in a timely manner and for
company secretaries to keep the information upate.d

= Strengthening the enforcement framework includimegfines that can be imposed for violation
of provisions of the Companies Act.

» Restricting the use of nominee directors and slwdalehs and impose obligations on company
service providers to undertake CDD on clients ggtgd in registering a company.
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5.1.3 Compliance with Recommendations 33

Rating Summary of factors underlying rating

R.33 NC * Information maintained in the registry is not upltaie
* No enforcement of requirements of the Companies Act
» Possibility of use of nominee directors and shaldhs.

5.2 Legal Arrangements — Access to beneficial ownershignd control information (R.34)

5.2.1 Description and Analysis

564. Legal Framework: There is no legal framework for creation or registm of trusts in
Botswana. Trusts can be created by will, deedroutih some other mechanisms of the settlors
choosing. There is no mandatory registration afteru

565. Itis possible to voluntarily register trusts witle Deeds Registry. According to the Registrar
of Deeds, there are presently 664 registered tmi@stswana. Trusts in Botswana like in other
common law jurisdictions are not separate legatiest The trustee is the person responsible for th
trust property and exercises his authority on Haifa beneficiary (ies).

566. Measures to Prevent Unlawful Use of Legal Arrangemds (c. 34.1):There are no measures
to prevent unlawful use of legal arrangements ssctiusts. Trusts are created by a simple will,esom
agreement or deed.

567. Access to Information on Beneficial Owners of Legarrangements (c. 34.2)There are no
requirements to obtain, verify or retain information the beneficial ownership and control of trusts
Specifically because of the absence of regulatidrusts, information of the settlor, trustee and
beneficiary of a trust are not recorded anywhere.

568. Additional Element - Access to Information on Benetial Owners of Legal Arrangements
by Financial Institutions)(c. 34.3):Where a trustee wants to open an account with k, i@ practice
is to require the trustee to submit a notarized/adja registered trust deed. However, even wiith th
practice, banks only identify the trustee and hetlieneficiary.

569. Analysis of effectivenessThe overall mechanism for maintaining and accedsengficial
ownership and control of trusts is deficient. Thisreeed to establish an appropriate regulatory
mechanism for the administration of trusts in Batsev.

570. As the standard does not call for the set-up @fgistry of trusts, the assessors have assessed
Botswana'’s against the transparency requiremeidat®la in Recommendation 34, without prejudice

of the tools mobilized to achieve the required Iofdransparency. However, as Botswana already has
a registry available for trusts (on a voluntaryibaghe assessors reached the conclusion thalifil

on the already institutional framework would

5.2.2 Recommendations and Comments

571. The authorities should consider:
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* Creating mechanisms to ensure that beneficial cstaq@information is accessible in a timely
fashion and is accurate and current. One optiotddmeito require the registration of trusts

» Establishing a comprehensive mechanism for thestragjion and maintenance of trust
information.

» Ensuring that the mechanism established is acdedsibompetent authorities.

» Ensuring that information on beneficial ownershmg @ontrol is included in the records to be
maintained at the central registry.

5.2.3 Compliance with Recommendations 34

Rating Summary of factors underlying rating
R.34 NC * Information on beneficial ownership is not accurate current
* Information on beneficial ownership of trusts i aocessible in a timely
fashion

5.3 Non-profit organisations (SR.VIII)

5.3.1 Description and Analysis

572. Legal Framework: There is no requirement on the legal form to bepgetbby a NPO,
foreign or domestic. Most NPOs are created as Sesiander the Societies Act. In addition, thera i
National Policy on Non-Governmental OrganizatioN&(Q) approved by Cabinet on March 3, 2004
(Presidential Directive Cab 8(b)/2004).

573. There is a voluntary umbrella organization for NR@led the Botswana Council of Non-
Governmental Organizations (BOCONGO). It comprs@sie 80 members from 11 sectoral areas
including arts, health, microcredit and human sgiatnong others. The main goal of BOCONGO is to
strive to build the capacity of its members to dadbem to manage their organizations in an effecti
and transparent manner. In additioin, in light ot®vana being an upper middle income country,
many donors have left the country thus creatinganting gap. Consequently, BOCONGO's role is to
provide support to its members to solicit for fingh assistance domestically and internationally to
finance their projects.

574. According to the Registrar of Societies, thereagmgroximately 3000 NPOs registered and
operating in Botswana. The assessors could ndiy\vhis number, despite requesting confirmation of
this figure. They include religious organizatiookibs, societies such as the law society, chaities
associations. Registration is mandatory and apybcare required to submit a copy of the constituti
and rules of the society, a list of office beaiarthe society including their addresses and sigeat
and the name the society proposes to be calleBdokground checks on the office bearers is
undertaken and their identity. However, the chemkedis not analogous to the fit and proper test.

575. The Registrar of Societies under section 7 of theedies Act can reject an application to
register a society inter alia if it appears to Registrar that any of the objects of the societikedy to
be used for unlawful purposes or prejudicial todyoader in Botswana.
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576. For the other forms, please see discussion on auegand trusts.

577. Review of Adequacy of Laws & Regulations of NPOs (&I111.1): The authorities have not
reviewed the adequacy of the law governing NPQkdrcontext of FT. However, the authorities
advised the assessors that they have been revighwdrgpcieties Act to strengthen the monitoring
provisions. But this was not done for FT pusposHse assessors could not confirm the nature and
scope of such a review process. On the other ltaadNational Policy document of 2004 was an
attempt to provide a framework for government-NR@tions and collaboration, and establish
structures and processes to operationalize an@ gfaédcollaboration. However, this policy document
does not include a review of the existing legafrfeavork.

578. Further, neither the authorities nor BOCONGO haslocoted an assessment to determine the
risk and vulnerability of NPOs in Botswana fromrmgused for terrorist financing purposes.

579. Preventative Measures Against lllegitimate NPOs (¢/I11.2): There are no general
AML/CFT measures generally against illegitimate NPThe Registrar of Societies does not conduct
any oversight of the NPO sector besides registenadN\PO. There are no financial reporting
obligations on NPOs. Thus no auditing process @ettaken with respect to the activities of NPOs to
among other things establish that funds are besegd for the purpose for which they were intended.

580. Diversion of Funds for Terrorists Purposes (c. VIIL3): There is no mechanism for
monitoring the manner in which financial resouraes utilized by NPOs. Moreover, there are no
restrictions on raising funds whether domesticatljnternationally. However, discussions with the
authorities indicated that a number of externalasmiemand that a recipient of their funds sign a
contract to ensure financial accountability. Bugrthis no regulatory requirement for such a practic
The potential exists for NPOs being used to diftertls for terrorist purposes in the absence of
appropriate mechanisms to enhance transparenayanitoring of activities of NPOs.

581. Law enforcement agencies have access to informataintained by the Registrar of Societies.
However, there is no requirement for NPOs to mairitdformation for at least 5 years.

582. Investigate and gather information on NPOs (c. VIIl4): There is no effective domestic
cooperation, coordination and information sharirithwespect to NPO matters.

583. Law enforcement authorities through the search peweder sections 28 and 29 of the
Societies Act have access to and can obtain infawman the management of an NPO where there is
an investigation.

584. Analysis of EffectivenessFrom an AML/CFT perspective, the current legislatand

regulatory framework for the NPO sector is not effe. The authorities have not been able to monito
the activities of nor track the manner in which theds received by NPOs are used. The National
Policy on NPOs meant to strengthen the collabandietween the government and the NPO sector has
not been implemented. Furthermore, the enforcep@ners under the law have not been effectively
used. There are no appropriate, dissuasive anaiimpate sanctions for NPOs that do not comply
with the law or regulation. The only remedy curhgmaivailable to the Registrar of Societies which ca
have an impact is the cancellation of registratioremedy that should be used as a last resort. The
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fines are very low and not commensurate with tlewagiting economic environment. Other sanctions
such as warnings, removal of office bearers anduwes should be made available to the Registrar.

5.3.2 Recommendations and Comments

585. The authorities should consider:

= Establishing an appropriate monitoring and enhdéime@nforcement regime of NPOs
including the possibility of using the BOCONGO frawork.

= Conducting a risk assessment of FT vulnerabilitBofswana and in this context undertake a
review of the adequacy of the laws and regulatamnthey relate to AML/CFT.

» Establishing appropriate mechanisms and practigidiegines to enhance transparency in
NPOs including raising and accounting of funds RBQO.

5.3.3 Compliance with Special Recommendation VIII

Rating Summary of factors underlying rating

SR.VIII NC * No effective monitoring and enforcement regime &®¢ for AML/CFT
purposes

* No review of adequacy of laws and regulations fbipkrposes
* No risk assessment of FT vulnerability
* No appropriate transparency mechanisms in place.




FINAL
-116 -

6 NATIONAL AND INTERNATIONAL CO-OPERATION
6.1 National co-operation and coordination (R.31)

6.1.1 Description and Analysis

586. Legal Framework: The PSCA does not provide for the establishmeatloddy that is
responsible for coordinating AML/CFT policies in 8wana.

587. Mechanisms for Domestic Cooperation and Coordinatio in AML/CFT (c. 31.1): There is

no agency or institution that has been mandateddadinate the Government’s AML/CFT policies.
There is however, a National Anti-Money Launder@gmnmittee on AML/CFT chaired by the

Ministry of Finance, whose role is to assist goweent develop appropriate AML/CFT measures. The
Committee was established in 1999 and was refoim2@04, with early members being the AGC,
DCEC, BoB, the Police and the Ministry of FinaniceJanuary 2007 the Customs department of
BURS was invited to join the Committee. In 200% @ommittee was responsible in preparing a draft
National Strategy on AML/CFT though this has yeb#oendorsed by cabinet. Although it provides
advice to government at a policy making level itertheless has no statutory mandate.

588. Further, based on discussions with the authortigsthe inconsistencies across the laws
identified in previous sections of the reportsithe assessors view, that there has been no natod

in the drafting of AML related laws and regulatidnsensure consistency across all agencies. This ha
resulted in legal uncertainty and at times incdesises within laws and regulation. In order toidvo
conflicts between different legal instruments itnigportant for the authorities that in the draftsigges
they ensure that all relevant stakeholders ardvedan a consistent and transparent manner
throughout the process. Consultation is key bothie buy in as well as an efficient and effective
implementation of the law or regulation.

589. In terms of operational coordination, there is@selworking relationship among law
enforcement agencies. Close coordination in exdhgngformation between the DCEC and Customs,
the DCEC and the Police, and the Customs and Fslgpaod. The BoB and the Police have a liaison
forum meant to deal with issues related to frauthébanking sector. Through this forum, the BoB
and Police worked closely in finding ways to pravskcurity to banking institutions particularlythe
wake of robberies and fraud perpetrated againdtdh&s in the recent past.

590. Additional Element - Mechanisms for Consultation béween Competent Authorities and
Regulated Institutions (c. 31.2)With the exception of BoB and the banking institas, there is very
little consultation between competent authoritied ather regulated institutions such as the séesirit
and insurance sectors. This is especially the witheregard to critical AML/CFT issues that pertain
the obligations of the regulated institutions untther PSCA. Additionally, the assessors’ view ig tha
there is limited understanding of AML/CFT matters.

591. Analysis of EffectivenessThe coordination at the policy level is ad hoc #rate is no
effective mechanism to ensure that issues disclugéds forum receive the attention of decision
makers. The absence of a regulatory or cabinet ataréin have a bearing on the weight to be given
to its decisions. For instance, one of the concexpsessed by the mission was the lack of ownership
by any agency or Ministry of the PSCA. Discussiatith the authorities failed to identify which
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agency was responsible for the PSCA and theref®fall implementation including issuing
regulations required under the PSCA. MoreoverQbmmittee could not resolve this issue. There is
room to further enhance the role of the Committe&kvis a critical ingredient to creating a robust
AML/CFT system.

592. On the operational side, while there is coordimationong a number of law enforcement
agencies, there is no comprehensive and systeanatis-agency mechanism. The mechanism should
include the better use of financial intelligence aglated operational information among all agencie
With respect to the private sector, there is a gaack of adequate communication to the industry
trends, developments and policy direction the aitibs are taking on AML/CFT matters.

6.1.2 Recommendations and Comments

593. In addition to the recommendations below to improempliance with Recommendation 31,
the authorities should consider creating an apatgprivate-public sector mechanism to facilitate
communication with the private sector.

594. The authorities should consider :
» Giving a clear mandate to the Committee on itsgyatnaking responsibility.
» Clarifying the Ministry responsible for the implentation of the PSCA.
» Creating a comprehensive cross-agency mechanideeizen coordination among all relevant

agencies in relation to AML/CFT and gathering infiation on effectiveness of the AML/CFT
system.

6.1.3 Compliance with Recommendation 31

Rating Summary of factors underlying rating

R.31 | PC » No effective cross-agency mechanism for coordimadimong relevant
agencies

6.2 The Conventions and UN Special Resolutions (R.35 &R.I)

6.2.1 Description and Analysis

595. Legal Framework: The implementation of many of the provisionsh# ¥ienna and Palermo
Conventions are found in the PSCA, MACMA, CPEA, gswand Related Substances Aot the
Extradition Act. There is however, no legislativeregulatory framework for the implementation of
any of the provisions of the SFT Convention. Thaecpss of ratification in Botswana is by executive
decision and does not require parliamentary apjrova

596. Ratification of AML Related UN Conventions (c. 35.]: Botswana became a party to the
Vienna Convention in August 1996. It ratified fhalermo Convention in August 2002.

597. Ratification of CFT Related UN Conventions (c. I.1) As for the SFT Convention, it was
ratified in September 2000.
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598. Implementation of Vienna Convention (Articles 3-1115, 17 & 19, c. 35.1)Botswana has
adopted legislative provisions to implement thevigions in Article 3 (on offences and sanctions
related to narcotics and psychotropic substanéesle 4 (on establishing jurisdiction over offarsc
related to narcotics and psychotropic substanéesle 5 (on confiscation of instrumentalitiesjca
Articles 6 and 7 (on extradition and mutual legaistance). The articles are implemented pursoant t
the PSCA, the CPEA, the Drug Related SubstancesifectMACMA and the Extradition Act.

599. Implementation of SFT Convention (Articles 2-18, ¢35.1 & c. |.1): Botswana has not
adopted legislative provisions to implement anyhef provisions of the SFT Convention.

600. Implementation of Palermo Convention (Articles 5-7,10-16, 18-20, 24-27, 29-31 & 34, c.
35.1): Botswana has adopted legislative provisions tdempnt the provision in Articles 6, 10, 11,
12-16, 18, 20 (on criminalization of the launderofgroceeds of crime; liability of legal persons;
prosecution, adjudication and sanctions for ML;femation and seizure of instrumentalities of crime
providing international cooperation for purposesaffiscation; asset sharing; establishing jurisoiic
over ML offences; extradition and mutual legal ss8i1ce; and use of special investigative techniques
or controlled delivery). These provisions have begplemented in the PSCA, CPEA, the MACMA
and Extradition Act.

601. With respect to, Article 5 (on criminalization cdpicipation in an organized criminal group);
Article 7 (on establishing the FIU and introducimgasures to detect and monitor the movement of
cash across borders); Article 24-27 (on proteabiowitnesses and enhancing law enforcement
cooperation); and Article 31 (on establishing amehpoting best practices to deter transnational
organized crime), Botswana has not implementeddfeirements of these provisions.

602. Implementation of UN SCRs relating to Prevention ad Suppression of FT (c. .2)As
discussed in Section 1.4 (Freezing of funds usetkfoorist), Botswana has not implemented the
UNSCRs.

603. Additional Element - Ratification or Implementation of Other relevant international
conventions (c. 35.2)In addition to the SFT Convention, Botswana hafedtall the 11 other
conventions related to terrorism. Botswana hasesigmd ratification several regional protocols
related to AML/CFT including:

* Protocol against Corruption in the SADC Region (8eyber 2001);

* Protocol on Combating lllicit Drug Trafficking imné SADC Region (October 1997);

* Protocol on Wildlife Conversation and Law Enforcermm the SADC Region (January
2000);

» Protocol on Extradition in the SADC Region (Auga604);

* Protocol on Firearms, Ammunition and Other relatederials in the SADC Region
(August 2001); and

» Protocol on Mutual Legal Assistance in Criminal Mas in the SADC Region (August
2004).
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6.2.2 Recommendations and Comments

604. Botswana has implemented most of the requiremdrnted/ienna and Palermo Conventions.
However, international requirements related tofifi@ncing of terrorism have not been implemented.
The authorities should consider :

* Implementing the provisions of the SFT Conventiod the UNSCRs
» Implementing the provisions of the Palermo Conwants discussed above

6.2.3 Compliance with Recommendation 35 and Special Reconendation |

Rating Summary of factors underlying rating
R.35 PC * Insufficient implementation of criminal organizatiprovisions of the
Palermo, monitoring of cross border movement oh@axl lack of an FIU.

SR.I NC » The SFT Conventions and UN Special Resolutions havdeen
implemented.

6.3 Mutual Legal Assistance (R.36-38, SR.V)

6.3.1 Description and Analysis

605. Legal Framework: The MACMA. However, there is no provision to progitMLA for FT
purposes.

606. The legal framework for MLA requires that Botswaarders into bilateral or multilateral
agreements with other countries as pre-conditigmréwide MLA. The authorities did not provide the
assessors with a list of countries with which Baserhas an agreement. However, as discussed below
in paragraph 594, the ODPP has discretionary ptaverovide MLA to a requesting country with

which there is no treaty or arrangement.

607. Botswana’'s mutual legal assistance framework isigeal for in the MACMA and is executed
under the aegis of the DPP. The MoFA serves asil#dtor for purposes of transmission of MLA
documents to and from Botswana through the diplanadiannels. In the MLA requests executed by
the authorities, the use of MoFA has not impededa$sistance provided.

608. Widest Possible Range of Mutual Assistance (c. 3.Under the MACMA, Botswana does
provide the widest possible range of MLA. The aasise includes:

* production, search and seizure of information, dueots or evidence (including financial
records) from financial institutions, or other natior legal persons. Requests for production
orders are provided for in sections 10 and 32 e MACMA, search and seizure of documents
are provided for in section 12 of the MACMA,;

» taking of evidence or statements from personsasiged for in section 10 of the MACMA

e providing originals or copies of relevant documestgrovided for in section 36 of the
MACMA,;

» the DPP has authority under section 33 of the MACIdAive effect to service of documents
in Botswana;
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» facilitating the voluntary appearance of witnesses criminal proceeding in a foreign country
is provided for in sections 21-22 of the MACMA; and

» freezing, seizure or confiscation of proceeds abse offence is provided for in sections 29-
31 of the MACMA.

609. Provision of Assistance in Timely, Constructive andffective Manner (c. 36.1.1)1n
discussions with the authorities, it was stated dlsaistance is provided in a timely, construcéiad
effective manner. Depending on the nature of a,¢esas further stated that the process reportedly
takes about a month to comply with a request. Theds of MLA requests provided to the assessors
were those that were executed by the authoritidgtenfiles have since been closed.

610. No Unreasonable or Unduly Restrictive Conditions oMutual Assistance (c. 36.2)MLA

is subject to conditions that can restrict its gmn and therefore the effectiveness of the regime
Specifically, two grounds could potentially and drass in the past been an impediment to Botswana
receiving MLA from a foreign jurisdiction. Firstlyhe DPPmayrefuse to provide MLA to a foreign
country on the principle of dual criminality. Ingigular, section 5(2)(a) provides that a request loe
refused if “the request relates to the prosecutigpunishment of a person in respect of an act or
omission that, if it had occurred, or is allegedhéwe occurredyould nothave constituted an offence
against the laws of Botswana.” Secondly, undeii@e& of the MACMA, the provision of MLA is
conditioned on “an arrangement” (i.e. a treatytqeol, agreement, scheme, or convention) being
made with a foreign country for mutual assistamceriminal matters. There is no provision for
providing MLA on a reciprocal basis as is the dasa number of jurisdictions within the region.
Indeed, in one case, a foreign jurisdiction hadsefl to assist Botswana in a criminal matter on the
grounds that it did not have an arrangement wittsBana. The assessors expressed concern that
because ‘dual criminality’ is provided for in theA@MA albeit not in absolute terms, this could
undermine the effectiveness of the MLA. On thesotiand, the authorities advised the assessors that
while the provisions in the MACMA do have the pdtehof being restrictive, the ODPP has used its
discretionary power to provide MLA even where deréininality could have been an impediment.
Botswana has also received assistance in numeases.c

611. Efficiency of Processes (c. 36.3Requests for assistance are dealt with directlthbyDPP. It

is only when the assistance requested has beefiezhthat the DPP seeks the assistance of the MoFA
for purposes of transmitting MLA related documeiotat Within the DPPs office, there are about 4
staff that are responsible for processing of retgues

612. Provision of Assistance Regardless of Possible Ifvement of Fiscal Matters (c. 36.4):
Assistance is not refused on the sole ground tigabtfence involves fiscal matters. Indeed, sec?ion

of the MACMA defines an offence as including “arfiesice against a law relating to taxation, customs
duties or other revenue matters or relating toiprexchange control”.

613. Provision of Assistance Regardless of Existence crecy and Confidentiality Laws (c.
36.5): Secrecy or confidentiality is not an impedimenptoviding MLA (see Section 2.4 — Financial
Institution Secrecy or Confidentiality).
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614. Availability of Powers of Competent Authorities (aplying R.28, c. 36.6)Competent
authorities have the power when authorized undsiose30 and 32 of the MACMA to do so by the
DPP to search and seize documents obtained thtbegbDD process.

615. Avoiding Conflicts of Jurisdiction (c. 36.7): There are no formal mechanisms in respect of
MLA for avoiding conflicts of jurisdiction and detaining the best venue for prosecution of
defendants.

616. Additional Element — Availability of Powers of Competent Authorities Required under
R28 (c. 36.8)All requests have to be channeled through the DPP.

617. International Cooperation under SR V (applying c. $.1-36.6 in R. 36, c. V.1)As
discussed earlier in sections 1.2 — Criminalizatbterrorist financing, and section 1.4 — Freeaing
funds used for terrorist financing, there is nddkdive or regulatory framework for facilitating LA
for matters related to FTAs discussed earlier atigas 1.2 — Criminalization of terrorist financing
and section 1.4 — Freezing of funds used for testrinancing, there is no legislative or regulstor
framework for facilitating MLA for matters related FT

618. Dual Criminality and Mutual Assistance (c. 37.1 & J.2): As discussed above under

criterion 36.2, dual criminality can be a basisrefusing MLA. Technical differences between
Botswana's legal or criminal system and that ofntdas that have requested assistance have not been
an impediment to rendering MLA.

619. Timeliness to Requests for Provisional Measures ihaling Confiscation (c. 38.1):

Requests for enforcement of foreign orders arereatbas if there were orders made by a court in
Botswana under the PSCA. The provisions under tA€EMA, PSCA and CPEA apply.
Consequently, it would be possible to obtain themement of foreign forfeiture orders, restraining
orders, production orders, and search warrantdetdify and seize property. On the other hand, in
discussions with the authorities concerning thenmeadf the MLA requests executed, only one dealt
with confiscation of assets. It is therefore noggible based on just this one case to make amiefbr
assessment of whether Botswana is effectively impleing its obligation with regard to confiscation.

620. Property of Corresponding Value (c. 38.2)Botswana is able to give effect to requests in
respect of foreign orders dealing with propertgafresponding value as provided for under sectibn 2
of MACMA.

621. Coordination of Seizure and Confiscation Actions (c38.3): The authorities advise that
seizures and confiscations are done in a coordirfahion with other jurisdictions. However, these
no provision in the MACMA and no authority was piaed to the assessors to support this assertion.
The MACMA under section 29 only deals with the stgition and enforcement of foreign restraint
and confiscation orders and not coordination aflgei and confiscation actions with other
jurisdictions.

622. Asset Forfeiture Fund (c. 38.4)The authorities have not considered establishmgsset
forfeiture fund.
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623. Sharing of Confiscated Assets (c. 38.5Rotswana has no mechanism for considering asset
sharing requests.

624. Additional Element (R 38). Recognition of Foreign Orders for a) Confiscatidrassets from
organizations principally criminal in nature; bCiforfeiture; and, ¢) Confiscation of Property iwh
Reverses Burden of Proof (applying c. 3.7 in R.3&6): As discussed above, under the MACMA,
Botswana is able to enforce foreign confiscatiadeomwhether obtained as a result of a criminal or
civil process.

625. Statistics (applying R.32):There have been a total of 21 executed requests thaBotswana
seeking assistance in, providing evidence; taking siatement; tax evasion; murder; unlawful
detention; confiscation; gathering evidence; amgiest for immunity. The countries involved were
France (1), Greece (1), Japan (2), Namibia (1)g&iore (1), South Africa (7), United Kingdom (3),
United States of America (2), and Zimbabwe (3).

626. There were a total of 9 executed requests madeotgnBina to other jurisdictions seeking
assistance in, repartriation of exhibits; gatheamglence; bank evidence; and general criminal
investigations. The countries involved were JadanKenya (1), Northern Ireland (1), South Africa
(5), and United Kingdom (1).

627. However, the period during which these requestewade was not provided to the mission.
There are no statistics for that maintained on MLA.

628. Despite the potential impediments that exist inN#&CMA Botswana, as evidenced from the
requests cited above, has provided a wide rangsesidtance to other jurisdictions. The system has
been used and has enabled Botswana to fulfil esnational obligation to cooperate in criminal
matters. However, the framework does not applgtmtism and financing of terrorism matters. This
is a significant lacuna in the framework for MLAjydathe authorities did not provide sufficient
evidence to the assessment team that they havielpdoMLA on terrorism financing on a
discretionary basis, even without having criminadit. Further, the provision for dual criminalapnd
requirement for other jurisdiction to enter intoagreement for purposes of MLA has the possibilfty
creating impediments in the effective provisioras$istance.

6.3.2 Recommendations and Comments

629. The authorities should consider:

» Providing for the ability to provide MLA on a recgxal basis in the absence of treaty or an
arrangement with another jurisdiction.

= Considering entering into agreements for coordamatif asset sharing.

» Establishing a comprehensive database on MLA regues

» Criminalizing financing of terrorism to remove aimypediments on ground of dual
criminality.

6.3.3 Compliance with Recommendations 36 to 38 and SpetRecommendation V

Rating Summary of factors relevant to s.6.3 underlying owall rating

R.36 LC » There are potential impediments to providing MLA
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* No mechanism for determining the best venue fosgroting a defendant.

R.37 LC * Dual criminality can be a ground for refusing toyide MLA.

R.38 LC » Insufficient implementation of the provisions rébgtto ML cases
* No consideration for asset sharing and asset foréefund.

SR.V NC |« FTis not criminalized and therefore will be a puaital impediment to MLA.

6.4 Extradition (R.37, 39, SR.V)

6.4.1 Description and Analysis

630. Legal Framework: The Extradition Act. There is no provision forrmism including
financing of terrorism. The DPP is the central adtly for processing extradition requests with
diplomatic support from the MoFA.

631. Asinthe case of MLA, there is a requirement thairisdiction enters into an arrangement
(see above on meaning of arrangement) with Botsiaoeder for Botswana to extradite a person to
the jurisdiction. Consequently, Botswana eitheeeninto an arrangement with another jurisdiction o
it designates a jurisdiction to which extraditiancapply without an arrangement. In this regard,
pursuant to section 4(1), all Commonwealth membentries have been designated for purposes of
application of the Extradition Act. Outside thelre@f the Commonwealth, only one country has
entered into an arrangement with Botswana, namatugal. The Extradition treaty was entered into
in 1970 and is part of the Schedule to the Extiaulifct.

632. Dual Criminality and Mutual Assistance (c. 37.1 & J.2): Sections 6 and 7 of the
Extradition Act provides for a foreign nationallde extradited to a requesting country. Extraditson
granted when the offence forming the basis of dugiest is punished under Botswana law. Dual
criminality is a requirement for extradition purpgs There are other restrictions upon which aifeit
cannot be surrendered to another jurisdiction olioly offences of a political character; likelihood
abuse of due process; where offence is of a tnhaalire or a misdemeanour; and an offence is
punishable by death in the requesting country btitmBotswana.

633. Money Laundering as Extraditable Offence (c. 39.1)Section 2(2) defines an extradition
offence as one that is punishable for a term ofess than 2 years and includes an offence oflfisca
character. Therefore, money laundering is an eitéalé offence as it is punishable for a term df no
less than 3 years.

634. Extradition and Cooperation for Prosecution of Natonals (c. 39.2)Botswana under the
Extradition Act does not distinguish between aaral or non national with respect to extradition.

Any person (including a Botswana national) whodsused or convicted of an extradition crime can be
extradited from Botswana. Consequently, the isgyeasecution of a Botswana national in lieu of
extradition does not arise.

635. Cooperation for Prosecution of Nationals (applying. 39.2(b), c. 39.3)The Extradition Act
does not contain any provision requiring the praten of a Botswana national in lieu of extradition
Application of the principle of ‘extradite or prazee’ should be provided in order to ensure that
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fugitive Botswana nationals do not use this looptad a ground to frustrate the course of justice in
relation to transnational crimes.

636. Efficiency of Extradition Process (c. 39.4)There is no length of time within which an
extradition request may be processed. In the daBetswana the authorities confirmed that unlike
MLA cases, processing extradition cases may take @pyears. As indicated below, the assessors
were provided with 12 extradition requests execbiethe authorities, and as in the case of MLA
requests, these files are now closed. Howeveridlisline with the practice internationally arsdriot
unique to Botswana. The reason for this is thaktiean elaborate process in practice involving
numerous procedural issues including appeals anelws brought by the person subject to extradition.
Extradition requests (warrants) once received byRP have to be transmitted to a magistrate for
endorsement (sections 9 and 11 of Extradition Adtere is minimal flexibility in adhering to the
extradition requirements. Even in the case of epraryg situations extradition procedures are required
and expected to be observed. For instance, undéorsd 2 of the Extradition Act a provisional
warrant for the apprehension of a fugitive can idoesed by a magistrate but an original warrant has
to be produced by the requesting country otherwigemagistrate is required to release the fugitive

637. Additional Element — Existence of Simplified Procedres relating to Extradition (c. 39.5):
There is no provision whether in law or practicedmplified procedures relating to extradition.eTh
only time this is applicable is when a fugitivensmal waives his right to committal proceedings.
However, the magistrate even in such a waiver basdo satisfy himself that the fugitive diid so
voluntarily and with an understanding of the imations of the waiver (section 19 of the Extradition
Act).

638. Notwithstanding, as a general matter, Botswanaiadition process works fairly well and has
enabled the country to fulfill its internationalageration obligation.

Statistics

639. There were a total of 26 extradition requests nigdBotswana to foreign jurisdictions. The
requests involved fraud; theft; armed robbery; wation; extortion; unlawful possession of arms of
war; and murder. The countries involved were Séitlta (20) and Zimbabwe (6).

640. There were a total of 12 requests made to Botswaifiareign jurisdictions. The requests
involved theft; unlawful wounding; murder; and emblement of public funds. The countries involved
were, Cameroon (1); Malawi (1); Namibia (2); SoAfhica (5); and Zimbabwe (3).

641. As discussed under section 6.3 on mutual legadtassie, the period during which these
requests were made was not provided to the mis§tmmajority of the requests made were from
Commonwealth member countries. The exception wasatjuest from Cameroon. There is no
evidence to suggest that extradition was deniegicopount of a country not being a member of the
Commonwealth. However, efforts could be made ichiga out to non-Commonwealth countries
particularly those with whom Botswana has strongnemic relationship.

642. Notwithstanding, as a general matter, Botswanaiadition process works fairly well and has
enabled the country to fulfill its internationalageration obligation.
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6.4.2 Recommendations and Comments

643. The authorities should consider:

* Creating a flexible mechanism by which the timerfeawithin which requests are processed is
reduced

» Expanding the scope of arrangements to cover irapbtitading partners outside the
Commonwealth Organization.

* A mechanism for maintaining in a systematic maratatistics on extradition

6.4.3 Compliance with Recommendations 37 & 39, and SpetiRecommendation V

Rating Summary of factors relevant to s.6.4 underlying owvall rating
R.39 pc |* No flexible mechanism to expedite extradition resise
» Scope of countries with arrangements with Botswaitianited.
R.37 LC » Restrictions maybe a practical impediment

SR.V NC |« FTis not criminalized and dual criminality is reaad so extradition for FT is
not possible.

6.5 Other Forms of International Co-operation (R.40 & R.V)

6.5.1 Description and Analysis

644. Botswana Police ServiceThe BPS is able to cooperate through normal pétigeolice
information exchange channels. There is an Intamib within the Criminal Investigations
Department. The unit handles requests from overseisdictions with the majority of the requests
involving Botswana’s neighbors, South Africa, Zirblae, Namibia and Zambia. There are no figures
available to indicate the normal time taken to ptewassistance in relation to a request for
information.

645. In addition, Botswana is a member of the Southdrit& Regional Police Chiefs Cooperation
Organization. The other members include Angolaotleo, Malawi, Mauritius, Mozambique,
Namibia, South Africa, Swaziland, Tanzania, Zandnd Zimbabwe. One of the objectives of the
organization is “To promote, strengthen and pemdetoo-operation and foster joint strategies fer th
management of all forms of cross border and relatises with regional implications.” In practice,
BPS has close liaison with its regional countesparid frequently conduct cross-border investigation
and operations.

646. Department on Corruption and Economic Crime Currently DCEC seeks assistance from
the BPS to conduct enquiries through Interpol sthduteed to liaise with international counterparts
However, there is no provision in the CECA enabI@EC to provide information to international
law enforcement agencies.

647. Botswana Unified Revenue ServiceBotswana is a member of the Southern Africa Gusto
Union (SACU) which creates a common customs are@sigst the member countries, namely
Botswana, Lesotho, Namibia, South Africa and Svearil As such, BURS maintains close liaison
with the other Customs services within the othepegtive member countries. Botswana is also a
member of the World Customs Organization which seéelencourage cooperation between member
countries in Customs matters especially trade ggand the fight against fraud. Through these
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mechanisms, Customs and Excise of BURS is abld@ttate and receive requests concerning Customs
matters.

648. The above mechanisms permit law enforcement atig®td cooperate broadly with their
foreign counterparts. This includes respondingoixgic enquiries and conducting joint operations.

649. Exchange of information between law enforcemerti@ities and their counterparts is not
subject to any legislative conditions, other thafieiimation pertaining to fiscal matters. Pursuant
Section 5 of the Income Tax Act, information argsiior the implementation of the Act cannot be
disclosed unless in accordance with the Act or bgwat order. The provision for the release of
information to the Government of another countrgrigy permissible when there is an double taxation
agreement in place. This restriction is in linehadbmestic requirements for information on fiscal
matter and only relates to the release of inforomatilt would not prevent other enquiries being
conducted even if the matter is solely relatedscal matters.

650. There is no clear framework that governs the hagdif information. Information received in
the context of investigations is governed by tlamdard internal procedures of the respective agenci
Exchange of information between competent autlesriiomestically is seemingly unrestricted.

651. Financial Intelligence Unit: Whilst there is no FIU in Botswana, DCEC and BoBpgoform
some of the functions of a FIU. They do not howegarform any international cooperation in relation
to the information obtained from STRs.

Financial Sector

652. The industry-specific laws and regulations relevartihe financial sector set out the legal
framework for international cooperation.

653. Bank of Botswana.Section 50 of the Bank of Botswana Act allows BoBhare information
with foreign regulators and supervisors as faraspanies established under the IFSC are concerned
(“The Bank may, under conditions of confidentialitiisclose information to regulatory authorities in
foreign jurisdictions for the purpose of assistihgm to exercise functions corresponding to thdése o
the Bank under this Part”). As this provisions @ipy refers to “this part”, which is titled “redation

of companies which have applied for or been issutk certificate”, it only covers IFSC companies.
The Banking Act, in Section 43 (10), stipulated timathing in this section shall preclude the
disclosure of information by the Central Bank, unctenditions of confidentiality, to a central bank

a foreign country for the purpose of assisting iexercising functions corresponding to those ef th
Central Bank under this Act”. This provision restsithe exchange of information with Central banks,
whereas some countries have established their tiignégulatory agencies outside of Central banks.

654. Itis also worth noting that these two provisions fhe emphasis on the BoB providing
assistance to the benefit of foreign agenciesintipertance for BoB to seek international assistance
did not appear to the assessors as being emphasinadh.

655. Registrar of Insurance.There is no provision related to internationalmeamtion in the
Insurance Industry Act. Section 6 of the Internagidndustry Act stipulates that “notwithstandiing t
other provisions of this Act, or any other writtew, the regulatory authority [...] may cooperatehwit
equivalent regulatory authorities in other Statesespect to international insurance businessato th
the responsibilities of the regulatory authorityynlie more effectively discharged”.
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656. Registrar of the Stock ExchangeThere is no provision related to internationadperation in
this Act.

657. NBFI Regulatory Authority Act . Section 40 of the Act sets out the conditionsdimmestic
and international cooperation for the NBFI Regukatduthority. Section 40 (3) states that “without
limiting what those arrangements may deal withy tmay make provisions for (a) the exchange of
information between the Regulatory Authority ane thher agencies, with due regard to the need to
protect appropriately personal information abouspss; (b) consultation between the Regulatory
Authority and the other agencies; (c) enforceméffinancial services laws and assistance with
enforcement of other laws; and (d) the conductxah@nations and investigations on a joint basis.”
This provisions deals in the first instance witlogeration between the NBFI Regulatory Authorities
and other Botswana agencies. But Section 40 (€néxit to cooperation with foreign counterparts as
follows: “the Regulatory Authority may enter intirslar arrangements with organizations outside
Botswana in carrying out its regulatory and sugsamy functions under the financial services laws”.

658. The assessors were informed that in practice, ti2dhd the Insurance Registrar have
contacts, at the policy level, with foreign couptats, mainly the South African regulatory authesit
The BoB also indicated that it exchanges infornmatiath other Central banks on individual cases. The
assessors are not in position to form a view ore#tent of these instances of cooperation.

659. As far as financial sector supervisors are conekrie capital structure of banks and
insurance companies, with a dominance of foreignemhinstitutions, makes the capacity of
supervisors to participate in international coopereeven more important. Neither the BoB not the
Registrar of Insurance conduct joint supervisiothwhie home supervisors of countries hosting their
“mother companies”. Based on the information dytime on-site mission, the assessors are of the
view that the policy drive towards internationabperation and exchange of information could be
stronger, and are not in position to reach a viawhe effectiveness of these cooperation mechanisms
Based on the feed-back received from ESAAMLG cdestmo information was provided to the
assessors that could indicate difficulties of inédional cooperation between financial supervisors.

6.5.2 Recommendations and Comments

660. The authorities should consider :

* Establishing guidelines on the handling of inforimateceived from international
counterparts.

* Enabling DCEC to be able to share information amelligence within international law
enforcement agencies.

* Ensuring STR related information can be shared otttler FIUs provided proper
safeguards are in place for the use and releaséoafnation by the other FIU

* Ensuring information relating to TF can be sharéti appropriate international
counterparts.

* Allowing BoB to participate in international coopdipn with foreign banking supervisors
that are not Central Banks.
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6.5.3 Compliance with Recommendation 40 and Special Reconendation V

Rating Summary of factors relevant to s.6.5 underlying ov@ll rating

R.40 PC |+ Thereis no provision for DCEC to be able to exgfgamformation with
international law enforcement agencies.

* Incapacity of the BoB to engage in internationadperation with foreign
supervisors that are not Central banks

» Incapacity of the Registrar of the Stock Exchamgertgage in international
cooperation

SR.V NC |+« International cooperation outside the mutual legaistance framework in
respect to terrorist financing matters has not lwesducted.
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7 OTHER ISSUES
7.1 Resources and statistics

661. At present, no regular detailed review has beenlected of the AML regime within
Botswana to determine the effectiveness of themegind to establish any weaknesses so that
remedial action can be taken to address the issue.

662. There is no systematic mechanism for the colleabfostetailed statistics across the AML
framework. The collection of such data would erdWAMLC to be able to effectively review the
framework to identify weaknesses.

Rating Summary of factors relevant to Recommendations 30na 32 and
underlying overall rating

R.30 NC |+ Insufficient AML/CFT Training has been providedNt-DP, BoB, ODPP,
DCEC, BPS and BURS.
* No STR analysis has been provided to staff of HOBEC and BPS

* No training on the investigating of M| cases hasrbprovided to BPS;
DCEC and BURS.

» Insufficient resources are available to DCEC an8 Bopermit the secure
and effective handling and processing of STR data

» Other workloads significantly restrict the capadfyinvestigating and
prosecuting authorities to handle ML cases

R.32 NC |« There is no systematic collection of detailed st&s in respect of :
a) Investigation, prosecution and conviction of ML €sis

b) The receipt and dissemination of STRs

c) Mutual Legal Assistance Requests

d) Extradition requests

e) Other forms of international cooperation

*« No detailed review has been conducted on the effewtss of the
AML/CFT regime within Botswana

7.2 Other relevant AML/CFT measures or issues

663. From discussions conducted during the assessrhengpparent the judiciary faces significant
challenges and there are long delays in conduptiogecutions, not least due to the insufficient
number of judges available.

664. For that sector as well as some other parts ofrgovent, the assessors noted anecdotal
evidence, press articles and public statements@i@®relating to governance issues.
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7.3 General framework for AML/CFT system
(see also section 1.1)
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Table 1. Ratings of Compliance with FATF Recommenda&ns

Forty Recommendations Rating Summary of factors underlying rating™
Legal systems
1. ML offense PC » The scope of offences is not wide and
excludes several serious offences.
» No conviction for both a predicate offence and
ML, nor that property can be established as
proceeds even in the absence of a conviction,
» The ML framework has not been effectively
implemented.
2. ML offense—mental element PC
and corporate liability » The sanctioning regime is not effective,
dissuasive and proportionate.
3. Confiscation and provisional PC * There has been limited use of the PSCA and
measures CPEA for ML, FT and predicate crime purposes
Preventive measures
4. Secrecy laws consistent with the ¢
Recommendations
5. Customer due diligence NC » Too narrow coverage of financial activities

under the PSCA

Absence of a clear forbiddance of anonymaous
accounts or accounts in fictitious names undey
PSCA for business relationships established
prior to the PSCA

Absence of CDD requirements for money
remitters other than banks

Lack of specificity under the PSCA of the
CDD requirements for the identification and
verification of identity of natural persons,
corporate entities and legal arrangements

Absence of requirements regarding the
identification of beneficial owners under the
PSCA

Absence of requirements regarding
information on the nature and purpose of the
business relationship, its on-going monitoring
under the PSCA and the renewal of identification
measures

*! These factors are only required to be set out hemating is less than Compliant.



FINAL

-132 -

» Absence of requirement of enhanced due
diligence for high risk business relationships and
transactions under the PSCA

» Too narrow scope of the requirement under
the PSCA that CDD be undertaken before
conducting business

» Excessive exemption under the PSCA of all
CDD requirements for business relations,

transactions and services for another designated
body, domestic or foreign

» Absence of requirement under the PSCA on
the identification, on a risk-based basis, of
existing customers

» Lack of implementation for designated bodi
other than banks and bureaux de change

D
(2]

» Absence of requirement, under the Banking
(AML) Regulation, to identify the settler, trustee
or person exercising effective control over the
trust, and the beneficiary when conducting
business with a trust

» Absence of requirement, under the Banking
(AML) Regulation, to verify the identity of the
third party when the customer is acting on behalf
of a third party

* Ambiguities, under the Banking (AML)
Regulation, in the definition of beneficial
ownership, and too narrow coverage of the
identification requirement when the customer Is
a natural person

» Absence of requirement, under the Banking
(AML) Regulation, to keep identification
information up-to-date and to undertake regular
reviews of existing customers

» Absence of requirement of enhanced due
diligence for high risk business relationships and
transactions under the Banking (AML)
Regulation

» Insufficient effectiveness for statutory banks

6. Politically exposed persons NC « Absence of requirement regarding Politically
Exposed Persons
7. Correspondent banking NC « Absence of requirement regarding cross-

border correspondent relationships and similar
arrangements
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8. New technologies & non face-
to-face business

PC

» Absence of requirement under the PSCA

regarding non face-to-face business relationships

and transactions
Lack of specificity of the requirement

regarding non face-to-face business relationships

and transactions under the Banking (AML)
Regulations

9. Third parties and introducers

PC

Lack of legal framework on introduced
business and reliance on third parties outside
banking sector

the

10. Record-keeping

LC

Absence of effective implementation of the
record keeping requirements by designated

bodies other than banks and bureaux de change

Inconsistencies in the timeframe requireme
under the Banking (AML) Regulation, on
record-keeping after the completion of the
transaction

nt

11. Unusual transactions

NC

There is no requirement for designated bod
to monitor for complex, unusual large
transactions, or unusual patters of transaction
that have no apparent or visible economic or
lawful purpose for such transactions

There is no requirement for banks to
document in writing the findings of the
evaluation of reports from staff.

Documents concerning the evaluation of
reports from staff are not required to be
maintained for five years.

Non-bank designated bodies are not required

to monitor for unusual transactions

es

12. DNFBP-R.5, 6, 8-11

NC

DNFBPs are not subject any of the AML/CRHT

preventative measures set out in
Recommendation 12.

13. Suspicious transaction reportin

NC

There is no consistency across the differing
legislation and regulation as to what constitute
suspicious transaction for reporting purposes

The requirements to report suspicious
transactions across the different legislation an
regulations are unclear

Only the banking industry is submitting STR
Certain transactions and customers may be|

exempted from having suspicious transactions

reported on them by virtue of Section 17(4) of
the PSCA.

Lack of implementation of the nhon-bank

S a

o

D
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designated bodies

14.

Protection & no tipping-off

LC

The provision on the prohibition of tipping ig
unclear and may be removed once an
investigation has been completed.

15.

Internal controls, compliance &
audit

PC

Insufficient level of specificity of the content
of the internal control — particularly the
appointment of a money laundering officer

Insufficient guidance on the training
requirements (content, regularity) for designated
bodies other than banks and bureaux de change

Lack of implementation for designated bodies
other than banks and bureaux de change

Absence of employee screening requirements
for all designated bodies, including banks and
bureaux de change

16.

DNFBP-R.13-15 & 21

NC

DNFBPs are not subject any of the AML/CRHT
preventative measures set out in
Recommendation 16.

17.

Sanctions

NC

Absence of effective, proportionate and
dissuasive sanctions

Lack of clear designation of an authority
empowered to apply sanctions

Insufficient implementation

18.

Shell banks

PC

Absence of requirement regarding the
establishment of correspondent banking
relationships with shell banks

Absence of requirement that Botswana banks
satisfy themselves that their respondent
institutions do not permit their accounts to be
used by shell banks

19.

Other forms of reporting

20.

Other NFBP & secure
transaction techniques

PC

No consideration has been given to identifyjng
other non-financial businesses that are at risk|of
being abused for ML or TF

21.

Special attention for higher risk
countries

NC

There is no requirement for designated bodjes
to monitor transactions and business
relationships involving countries not sufficiently
applying FATF Recommendations.

No competent authority is able to require
designated bodies to implement any form of
countermeasures in relation to countries which
do not sufficiently apply FATF
Recommendations.

22.

Foreign branches & subsidiaries

NA
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23. Regulation, supervision and
monitoring

NC

» Lack of clarity on the designation of
competent authorities having responsibility to
ensure that designated bodies, other than bar

and bureaux de change, comply with the PSCA

» Lack of clarity that, for designated bodies
subject to the core principles other than banks
and bureaux de change, the regulatory and
supervisory measures applying for prudential
purposes should apply in a same manner for
AML

» Absence of licensing requirements for
insurance companies

» Absence of registration or licensing for all
money or value transfer services

» Absence of monitoring and compliance
checking for all money or value transfer servig

24. DNFBP—regulation,
supervision and monitoring

NC

* There is no provision for AML/CFT measures

to be applicable to DNFBPs.

25. Guidelines & Feedback

NC

» Guidelines have effectively been introduced

es

for the banking sector but these are unclear and

may introduce confusion.

* No general feedback is given on the reporting

regime

» Specific feedback which has been effectively

mandated under the banking (AML)
Regulations, is only sporadically being
conducted.

» Absence of guidelines for designated bodie
other than banks

* No guidelines have been provided for
DNFBPs

Institutional and other measures

26. The FIU

NC

» A national centre for the receipt, analysis ar
dissemination of STRs and other reports mad
pursuant to AML related legislation/regulation
has not been established

* Reports received by the DCEC and BoB,
pursuant to PSCA or the Banking (AML)
regulations, are not disseminated to other law
enforcement agencies.

» DCEC and BoB are not currently adequatel
resourced to perform the full functions of a FI{
especially as no training on the analysis of ST|
and other reports has been provided to staff

1°2}

D

o

<<

Rs

which receive the reports made pursuant to AML
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related legislation/regulations.

27. Law enforcement authorities

PC

* There is an unclear legal authority for DCEC
to conduct money laundering investigations
beyond corruption and public revenue related
cases though they are effectively conducting|all
money laundering investigations.

» Insufficient implementation of the
investigative capability in respect of money
laundering.

* No training has been provided to the
investigative and prosecutorial agencies to
enable them to effective conduct money
laundering investigations and prosecutions.

28. Powers of competent authoritie

n
@)

29. Supervisors

LC

» Lack of implementation and of enforcement
action, particularly for designated bodies othef
than banks and bureaux de change

30. Resources, integrity, and
training

NC

» Insufficient AML/CFT Training has been
provided to MFDP, BoB, ODPP, DCEC, BPS
and BURS.

* No STR analysis has been provided to staff| of
BoB, DCEC and BPS

* No training on the investigating of Ml cases
has been provided to BPS; DCEC and BURS,

» Insufficient resources are available to DCE(
and BoB to permit the secure and effective
handling and processing of STR data

» Other workloads significantly restrict the
capacity of investigating and prosecuting
authorities to handle ML cases

\ Y4

31. National co-operation

PC

* No effective cross-agency mechanism for
coordination among relevant agencies

32. Statistics

NC

» There is no systematic collection of detailed
statistics in respect of :

» Investigation, prosecution and conviction of
ML cases

» The receipt and dissemination of STRs
* Mutual Legal Assistance Requests

» Extradition requests

» Other forms of international cooperation

+ No detailed review has been conducted on the
effectiveness of the AML/CFT regime within
Botswana

33. Legal persons—beneficial owne

Is NC

» Information maintained in the registry is not
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up to date

* No enforcement of requirements of the
Companies Act

» Possibility of use of nominee directors and
shareholders.

34. Legal arrangements — beneficia

owners

al

NC

» Information on beneficial ownership is not
accurate and current

» Information on beneficial ownership of trust
is not accessible in a timely fashion

International Cooperation

35.

Conventions

PC

 Insufficient implementation of criminal
organization provisions of the Palermo,
monitoring of cross border movement of cash
and lack of an FIU.

36.

Mutual legal assistance (MLA)

LC

» There are potential impediments to providin
MLA

* No mechanism for determining the best ven
for prosecuting a defendant.

ue

37.

Dual criminality

LC

» Dual criminality can be a ground for refusing
to provide MLA.

» Restrictions maybe a practical impediment

)

38.

MLA on confiscation and
freezing

LC

» Insufficient implementation of the provisiong
relating to ML cases

* No consideration for asset sharing and asse¢
forfeiture fund.

ot

39.

Extradition

PC

* No flexible mechanism to expedite extraditit
requests

» Scope of countries with arrangements with
Botswana is limited.

N

40.

Other forms of co-operation

PC

* There is no provision for DCEC to be able t
exchange information with international law
enforcement agencies.

* Incapacity of the BoB to engage in
international cooperation with foreign
supervisors that are not Central banks

» Incapacity of the Registrar of the Stock
Exchange to engage in international cooperat

on

Nine Special Recommendations

SR.I

Implement UN instruments

NC

» The SFT Conventions and UN Special
Resolutions have not been implemented.

SR.Il  Criminalize terrorist

financing

NC

* FT has not been criminalized.
* Provisions of the SFT Convention have not

been implemented
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SR.IIl  Freeze and confiscate

terrorist assets

NC

Absence of a legal framework to implement
the requirements on the freezing of funds used
for terrorists financing

SR.IV  Suspicious transaction
reporting

NC

There is no requirement to report suspicious
transactions which are suspected to be related to
terrorism or terrorist financing.

SR.V International cooperation

NC

FT is not criminalized and therefore will be a
potential impediment to MLA.

FT is not criminalized and dual criminality is
required so extradition for FT is not possible.

International cooperation outside the mutual
legal assistance framework in respect to terrofist
financing matters has not been conducted.

SR.VI AML/CFT requirements
for moneyl/value transfer

services

NC

Absence of registration/licensing of all natural
and legal persons providing money or value
transfer services

Absence of coverage of all natural and legal
persons providing money or value transfer
services

Absence of system to monitor all natural angd
legal persons providing money or value transfer
services and ensure compliance with the AML
requirements

Absence of sanctions for all natural and lega
persons providing money or value transfer
services

SR.VIl Wire transfer rules

NC

Absence of coverage under the PSCA of all
professionals undertaking wire transfers

Absence of requirement that the identification
information circulates with the wire transfer, on
the handling of non-routine transactions, the
maintenance of originator information, and on
risk-based procedures for transfers not
accompanied by the originator information

SR.VIII Nonprofit organizations

NC

No effective monitoring and enforcement
regime of NPOs for AML/CFT purposes

No review of adequacy of laws and
regulations for FT purposes

No risk assessment of FT vulnerability

No appropriate transparency mechanisms in
place.

SR.IX Cash Border Declaration &
Disclosure

NC

The current declaration scheme does not cover
bearer negotiable instruments

Ineffective implementation of the declaration
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scheme, particularly in making travelers aware
of the requirement to make a declaration whe
carrying currency exceeding the threshold.

» No facility to restrain currency for a
reasonable time to enable authorities to establish
if there is evidence of ML or TF.

* No provision for the confiscation of currency
in accordance with UN SCRslating to TF

-
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Table 2. Recommended Action Plan to Improve the AMICFT System

FATF 40+9 Recommendations

Recommended Action (in order of priority within ead section)

1. General

Botswana'’s short term priorities, in no particutader, should be

To undertake an in-depth review of the money latinde
and terrorism financing risks and vulnerabilities;

To significantly intensify the implementation ofth
existing AML framework from the prevention and the
detection of money laundering to its prosecutidmsTwill
require more active coordination and sharing of
information between all parties, as money laundgisrby
essence a phenomenon calling for an integrated and
horizontal response;

To criminalize terrorism financing and to set up, ldw or
regulations, all the domestic requirements to cgnapth
its international obligations on terrorism finargin

To set up, using the current legal provisions,reafcial
Intelligence Unit, mandated to receive, analyze and
disseminate suspicious transactions reports; and

To enhance across-the-board the resources ansl skill
related to AML.

2. Legal System and Related
Institutional Measures

Criminalization of Money
Laundering (R.1, 2, & 32)

Establishing offences under Botswana law for
participation in an organized criminal group; teism and
terrorist financing; illicit arms trafficking; kidapping and
hostage taking; environmental crime; and smuggkmg,
making such offences predicate offences for ML.

Ensuring, through accepted practice or procedwee th
property can be established as proceeds even in the
absence of the conviction of some person for aigaieel
offence and that a person can be convicted of doth
predicate offence and of ML

Strengthening the sanction regime by increasing the
monetary penalty and length of imprisonment thatloa
imposed.

Providing for a systematic mechanism for the ctibecof
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on investigations, prosecution and conviction of ML
cases.

Criminalization of Terrorist
Financing (SR.Il & R.32)

Criminalizing FT

Fully implementing all the provisions of the SFT
Convention

Confiscation, freezing, and
seizing of proceeds of crime (R.3
& 32)

Fully utilizing the wide range of powers availabieder
the PSCA and CPEA for ML purposes.

In order to strengthen the identification and tngobf
proceeds of crime, providing for account monitoring
procedures.

Maintaining a systematic mechanism for the coltectf
statistics orfreezing, seizing and confiscation cases.

Freezing of funds used for
terrorist financing (SR.III &
R.32)

Setting up a legal framework for the freezing afds
used for terrorists financing, in accordance wlith t
requirements of UNSCR 1267 and 1373.

The Financial Intelligence Unit
and its functions (R.26, 30 & 32)

Designating a single national centre for the reiceip
analysis and dissemination of STRs as Botswan&s Fl
after consideration of the most appropriate locatibthe
FIU with respect to the legislation, necessary ueses,
technical capacity, effectiveness, ability to fullyoperate
and coordinate with other involved parties fromhbibte
public and private sectors, and to be able to candu
appropriate international cooperation.

Ensuring that the FIU receives all forms of repontede
pursuant to PSCA and other AML provisions.

Enabling the FIU to have access to financial,
administrative and law enforcement data to properly
perform its duties, especially in relation to timalgsis of
reports received by it.

Providing the FIU with the necessary authoritydquest
further information from the reporting institutiots
facilitate it to fully conduct its functions, espaity for the
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analysis of reports.

Establishing dissemination policies for the STRgineng
investigation and other information derived frore th
reporting regime, including information required fo
effective supervision of the reporting entitiesptigh
consultation with all concerned authorities.

Ensuring the FIU is adequately resourced to effebti
perform its duties including the training of staff the
analysis of reports and the functions of a FIU.eduhte
resourcing should include provision for the necessa
analysis tools and security measures required to
adequately protect data held by the FIU. FIU datauld
be stored and managed independently from datablyeld
any agency to which the FIU is a part.

Providing for the operational independence andreutyy
of the FIU, particularly concerning the employmantl
dismissal of the head of the FIU, the decision mgki
process on the dissemination of reports for ingasn,
management reporting lines, and the funding ok

Introducing a systematic mechanism for the coltectf
detailed statistics pertaining to the receipt and
dissemination of STRs.

Law enforcement, prosecution
and other competent authorities
(R.27, 28, 30 & 32)

Conducting legal analysis on the capability of DCiBC
conduct money laundering investigations where the
predicate offence is not related to a case of ption or
cheating of public revenue, or the predicate offeismot
known.

Documenting which law enforcement agencies whidh
conduct ML cases, where the predicate offence asvkin
and which agency will be responsible for such cagen
the predicate offence is not known or has not been
determined. This should provide the basis for the
dissemination of intelligence from the FIU.

Providing significant training to all the law ent@ment
agencies and prosecutorial agencies on AML/CFTthad
investigation of ML and TF cases to permit consigye
effective investigations to be conducted.

Ensuring there are sufficient resources to endbdetere




FINAL

- 143 -

ML investigations and prosecutions to be conducted.

» Ensuring judges are trained in handling ML cases.

« Establishing a systematic process for the collaatio
statistics on ML investigations to permit an effegtand
detailed review of the types of ML cases occuriing
Botswana and detailed monitoring of the progreddlof
investigations and prosecutions.

3. Preventive Measures—Financig
Institutions

Risk of money laundering or
terrorist financing

Customer due diligence, including
enhanced or reduced measures

(R.5-8)

Amending the PSCA or issue regulations under the/RS
as appropriate, to provide for

f.

An extension of the coverage of financial
activities under the PSCA, including extending

CDD requirements to money remitters other than

banks

a clear interdiction of anonymous accounts or
accounts in fictitious names under PSCA for
business relationships established prior to the
PSCA

CDD requirements for money remitters other th
banks

more specificity under the PSCA of the CDD
requirements for the identification and verificati
of identity of natural persons, corporate entities
and legal arrangements

requirements regarding the identification of
beneficial owners under the PSCA

requirements regarding information on the natu
and purpose of the business relationship, its on
going monitoring under the PSCA and the
renewal of identification measures

requirement of enhanced due diligence for high
risk business relationships and transactions un
the PSCA

. An extension of the scope of the requirement

under the PSCA that CDD be undertaken befor
conducting business

A restriction of the exemption under the PSCA
all CDD requirements for business relations,

an

der

e
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Implementing more intensely the PSCA for designated
bodies other than banks and bureaux de change

Amending the Banking (AML) Regulation to provide fo

transactions and services for another designate
body, domestic or foreign

0. A requirement under the PSCA on the
identification, on a risk-based basis, of existing
customers

a. arequirement, under the Banking (AML)
Regulation, to identify the settler, trustee or
person exercising effective control over the trus
and the beneficiary when conducting business
with a trust

b. arequirement, under the Banking (AML)
Regulation, to verify the identity of the third par
when the customer is acting on behalf of a thirg
party

c. a clarification, under the Banking (AML)
Regulation, of the definition of beneficial
ownership, and an extension of the coverage o
the identification requirement when the custom
is a natural person

d. arequirement, under the Banking (AML)
Regulation, to keep identification information uy
to-date and to undertake regular reviews of
existing customers

e. arequirement of enhanced due diligence for hi
risk business relationships and transactions un
the Banking (AML) Regulation

Providing for a more intensive implementation af th
Banking (AML) Act for statutory banks

Setting up requirement, for all designated bodies,
regarding business relationships and transactidths
foreign Politically Exposed Persons

Setting up requirements regarding correspondent
banking relationships and similar requirements

Setting up, for all designated bodies other tharkba
and bureaux de change, requirement regarding ne
developing technologies and non-face-to-face
business relationships and transactions, and
complement the current requirement for banks and

|

—

Oh
der

W or

bureaux de change
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Third parties and introduced
business (R.9)

Specifying, by law or regulation, the framework
governing introduction by and reliance on thirdtjeer
outside the banking sector

Financial institution secrecy or
confidentiality (R.4)

Record keeping and wire transfer
rules (R.10 & SR.VII)

Enforcing more intensely the record-keeping requésts
for designated bodies other than banks and buréaux
change, to improve implementation of the PSCA

Amending the Banking (AML) Regulation to address it
inconsistency with the Banking Act and the PSCAhmn
timeframe for record-keeping

Enacting (by law or regulation) requirements on the
circulation of identification information with wire
transfers

Monitoring of transactions and
relationships (R.11 & 21)

Introducing the necessary provisions which reqthiee
monitoring of complex, unusual large transactianms,
unusual patters of transactions, that have no appar
visible economic or lawful purpose for such tranises,
by the designated bodies.

Requiring the evaluation of unusual transactiororep
submitted to the money laundering reporting offioer
designated bodies to be documented in writing arzet
maintained for a period of at least 5 years.

Requiring designated bodies to pay special atterntio
transactions or relationships concerning countsieish
do not or insufficiently apply the FATF recommernidas,
nor for the examination of transactions with noappt
economic or visible lawful purpose from such coiastr

Providing information to the designated bodieshan t
countries which are considered not to or insuffitdie
apply the FATF recommendations.

Establishing a mechanism by which countermeasures
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could be applied by the designated bodies against
countries which do not sufficiently apply FATF
Recommendations.

Suspicious transaction reports
and other reporting (R.13, 14, 19
25, & SR.IV)

Reviewing and simplifying the current reporting
requirements on suspicious requirements to ensure
consistency between the relevant legislation and
regulations, and that all reporting requiremengscearly
spelled out.

Ensuring compliance with the reporting requiremdayts
the designated bodies other than banks

Removing the exemption from the requirement to epo
suspicious transactions in certain instances

Providing general feedback on the STR regime

Clarifying the tipping off provisions to ensure the
prohibition exists once a report has been submittet
regardless of whether any investigation is condi@ad
i) the prohibition continues even after the cosabn of
any investigation.

Introducing a systematic mechanism for the colbecof
statistics to enable a detailed analysis of thentem
regime to be conducted.

Cross Border Declaration or
disclosure (SR 1X)

Ensuring reasonable and effective efforts are niade
notify travelers of the requirement to make a datian.

Expanding the current reporting mechanism to cover
bearer negotiable instruments.

Providing the legal power for currency and bearer
instruments to be restrained for a reasonabletibime
determine if there is evidence of ML or TF.

Ensuring that there is the authority to confis@ateency
in accordance with the relevant UN SCRs relatingjfo

Internal controls, compliance,
audit and foreign branches (R.15
& 22)

Requiring the screening of employees of all degiggha




FINAL
- 147 -

bodies, including banks and bureaux de change

Enacting a regulation under the PSCA, for desighate
bodies other than banks and bureaux de change,
specifying the content of the internal controls ahthe
training on AML

Intensifying the implementation of internal consraind
training programs for designated bodies other thanks
and bureaux de change

Requiring that subsidiaries and branches of Botawan
banks implement effective AML regimes, and thabrép
be made to the home supervisors in case of they are
unable to implement such measures

Shell banks (R.18)

Forbidding the establishment of correspondent lranki
relationships with shell banks

Requiring that Botswana banks satisfy themselvais th
their respondent institutions do not permit thec@unts
to be used by shell banks

The supervisory and oversight
system—competent authorities an
SROs

Role, functions, duties and power
(including sanctions) (R.23, 30,
29, 17, 25, & 32)

Significantly enhancing the sanctioning regime kit
effective, proportionate and dissuasive — partitylay
increasing the amounts of the fines as adminis&ativil
sanctions

Clearly designating an authority empowered to apply
sanctions

More intensely implementing the sanctioning regimes
beyond moral suasion

Clearly designating the competent authorities hgavin
responsibility to ensure that designated bodidgerahan
banks and bureaux de change, comply with the PSCA

Clarifying that, for designated bodies subjectit® tore
principles other than banks and bureaux de chahge,
regulatory and supervisory measures applying for
prudential purposes should apply in a same maromner f
AML

Setting up a licensing requirement for insurance
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companies

» Setting up a registration or licensing requirenfentll
money or value transfer services

e Setting up monitoring and compliance checking
mechanisms for all money or value transfer services

* Issuing guidelines for designated bodies other thearks
* More intensely enforcing the AML regime, particlyar
for designated bodies other than banks and buréaux

change

« Increasing the resources allocated to regulatioh an
supervision and step up the training on AML

Money value transfer services
(SR.VI)

* Requiring the registration/licensing of all natuaald legal
persons providing money or value transfer services

« Extending the coverage of the relevant AML requieeis
to all natural and legal persons providing moneyaiue
transfer services

e Setting up a system to monitor all natural andllega
persons providing money or value transfer sernaces
ensure compliance with the AML requirements

e Setting up a sanctions regime for all natural aggl
persons providing money or value transfer services

4 Preventive Measures—
Nonfinancial Businesses and
Professions

Customer due diligence and
record-keeping (R.12)

* Introducing AML/CFT preventative measures for the
various professions / industries within DNFBPs in a
sequenced manner with due regard to the ML/TF risk
which each of these businesses and professionsnpres

Suspicious transaction reporting
(R.16)

« Introducing suspicious transaction reporting fa th
various professions / industries within DNFBPs in a
sequenced manner with due regard to the ML/TF risk
which each of these businesses and professionsnpres

Regulation, supervision,
monitoring, and sanctions (R.17,
24, & 25)

Introducing AML/CFT measures for each of the busaes
and professions in a sequenced manner and withegiaed to
the ML/TF risk which each of these businesses and
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professions present.

» Developing guidelines for each of the businessés an
professions to aid the implementation of the AMLICF
measures.

Other designated non-financial
businesses and professions (R.20) * Conducting an assessment of the risks that other no

banking financial business and professions ardylikkebe
misused for ML or TF.

« Maintaining efforts to promote the use of moderd an
secure financial transactions.

5. Legal Persons and
Arrangements & Nonprofit
Organizations

Legal Persons—Access to
beneficial ownership and control * Enhancing the mechanism for keeping the information
information (R.33) accurate and up to date and do so in a timely ntanne

« Enforcing the requirement for companies to fileithe
returns in a timely manner and for company sedextdo
keep the information up to date.

» Strengthening the enforcement framework includimey t
fines that can be imposed for violation of provis®f the
Companies Act.

* Restricting the use of nominee directors and sludders
and impose obligations on company service provitiers
undertake CDD on clients interested in registeang

company.
Legal Arrangements—Access to

beneficial ownership and control » Creating mechanisms to ensure that beneficial cstner
information (R.34) information is accessible in a timely fashion asid i

accurate and current. One option could be to redb#
registration of trusts

« Establishing a comprehensive mechanism for the
registration and maintenance of trust information.

« Ensuring that the mechanism established is acdedsib
competent authorities.

* Ensuring that information on beneficial ownershipl a
control is included in the records to be maintaiaethe
central registry.
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Nonprofit organizations (SR.VIII)

Establishing an appropriate monitoring and enhdnee
enforcement regime of NPOs including the possybdit
using the BOCONGO framework.

Conducting a risk assessment of FT vulnerability of
Botswana and in this context undertake a reviethef
adequacy of the laws and regulations as they radate
AML/CFT.

Establishing appropriate mechanisms and practical
guidelines to enhance transparency in NPOs inatudin
raising and accounting of funds by NPOs.

6. National and International
Cooperation

National cooperation and
coordination (R.31 & 32)

Giving a clear mandate to the Committee on itsgyoli
making responsibility.

Clarifying the Ministry responsible for the implentation
of the PSCA.

Creating a comprehensive cross-agency mechanism t
deepen coordination among all relevant agencies in
relation to AML/CFT and gathering information on
effectiveness of the AML/CFT system.

The Conventions and UN Specia
Resolutions (R.35 & SR.I)

Implementing the provisions of the SFT Conventiod a
the UNSCRs

Implementing the provisions of the Palermo Conwanti

Mutual Legal Assistance (R.36,
37, 38, SR.V & 32)

Providing for the ability to provide MLA on a recgzal
basis in the absence of treaty or an arrangemeimt wi
another jurisdiction.

Considering entering into agreements for coordimadif
asset sharing.

Establishing a comprehensive database on MLA résjue

Criminalizing financing of terrorism to remove any
impediments on ground of dual criminality.

$S

Extradition (R. 39, 37, SR.V &
R.32)

Creating a flexible mechanism by which the timerfea
within which requests are processed is reduced

Expanding the scope of arrangements to cover iraport
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trading partners outside the Commonwealth Orgaoizat

¢ A mechanism for maintaining in a systematic manner
statistics on extradition

Other Forms of Cooperation (R.
40, SR.V & R.32) « Establishing guidelines on the handling of inforimat

received from international counterparts.

* Enabling DCEC to be able to share information and
intelligence within international law enforcement
agencies.

* Ensuring STR related information can be shared with
other FIUs provided proper safeguards are in fiacthe
use and release of information by the other FIU

e Ensuring information relating to TF can be sharditi w
appropriate international counterparts.

< Allowing BoB to participate in international coopdion
with foreign banking supervisors that are not Cantr
Banks.

7. Other Issues

Other relevant AML/CFT
measures or issues

Table 3. Authorities’ Response to the Assessment

ANNEXES

Annex 1: Details of all bodies met on the on-site ission - Ministries, other government
authorities or bodies, private sector representatigs and others.

Annex 2: List of all laws, regulations and other raterial received

Annex 3: Copies of key laws, regulations and otheneasures
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Annex 1: Details of all bodies met on the on-sitaission
- Ministries, other government authorities or bodies, private sector institutions
and others.

Permanent Secretary, Ministry of Finance and Dgraknt Planning
Permanent Secretary, Ministry of Foreign Affairs

Permanent Secretary, Ministry of Trade and Industry

Permanent Secretary, Ministry of Minerals, Enernggt ®ater Affairs
Secretary for Financial Affairs

National Anti-Money Laundering Committee
National Counter-Terrorism Committee (Secretargmianent Secretary, Political Affairs,
Office of the President)

Governor, Bank of Botswana,
Banking Supervision Dept., Bank of Botswana
Ministry of Finance and Development Planning (i@swe regulator, securities)

Botswana Stock Exchange
International Financial Services Centre

Attorney General
Director of Public Prosecution

Botswana Police Service

Directorate on Corruption and Economic Crime
Botswana Unified Revenue Service

Botswana Defence Force

Registrar of Companies
Registrar of Societies
Deeds Registry

Bankers Association of Botswana

Botswana Institute of Accountants

Real Estate Institute of Botswana

Law Society of Botswana

Botswana Council of Non-Governmental Organizations

Barclays Bank of Botswana Ltd

First National Bank of Botswana Ltd.
ASA Bureau de Change

Prosper Bureau de Change

Rennies Bureau de Change

Micro Lenders Association

Stock Brokers Botswana
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Botswana Life Insurance Ltd.
PriceWaterhouseCoopers
Gaborone Sun Casino
Debswana Diamond Company
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Annex 2: List of all laws, regulations and other raterial received

aws

Accountants Act

Arms and Ammunition Act

Bank of Botswana Act

Banking Act 1995

Botswana Stock Exchange Act

Botswana Unified Revenue Service Act

Casino Act

Collective Investment Undertakings Act

© 0N O W N = T

Companies Act

Constitution of Botswana Act

Corruption and Economic Crime Act

Credit Unions Act

Criminal Procedure and Evidence Act

Customs and Excise Duty Act

Diamond Cutting Act

16. | Drugs and Related Substances Act
17. | Extradition Act

18. | Income Tax Act

19. | Insurance Act

20. | International Insurance Act

21. | Interpretation Act

22. | Land Control Act

Legal Practitioners Act

24. | Local Police Act

25. | Mines and Minerals Act

26. | Mutual Assistance in Criminal Matters Act

27. | National Clearance and Settlement Systems Act

28. | NBFI Regulatory Act

29. | Penal Code

30. | Police Act

31. | Precious and Semi Precious Stones (Protection) Act

32. | Proceeds of Serious Crimes Act

33. | Public Service Act

34. | Real Estate Professionals Act

35. | Securities Act

36. | Societies Act

37. | Unwrought Precious Metals Act

Regulations

1. | Bank of Botswana (Bureaux de Change) Regulatiof8 19

Banking (Anti-Money Laundering) Regulations
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Collective Investment Undertakings Regulation 2001

Bw

Exports and Import of Rough Diamonds Regulatior3420

Other Documents

d

OJ

Subject Description
1. | Access to Finance Access to Financial Servic&iswana — Genesis
Analytics (March 2003) for FinMark Trust
2. | AML/CFT Assessment — Response to the Detailed Assessment Questionnaire
Botswana’s Response
3. | Anti-Corruption Public Attitudes towards DemogyaGovernance and
Economic Development in Botswana — AfroBaromete
Paper No. 14
4. | Anti-Corruption Transparency International Cotrap Perceptions Inde
2006
5. | Bank of Botswana Banking Supervision Annual Re@06A5
6. | Bank of Botswana Annual Report 2005
7. | Bank of Botswana Public Notice — Kingdom Bank dfi¢a
8. | Bank of Botswana Internal Banking Supervision Dapant Circular No.
1/2007 — Departmental Reorganization and Associate
Staff Changes
9. | Bank of Botswana Circular to Banks on Foreign Exude Dealing No. 2/9
— Abolition of Exchange Controls
10. | Bank of Botswana Directive No : BOBA 1/99 Foreigar&ncy Exposure
11. | Botswana International Annual Report 2005
Financial Services Centre
12. | Botswana International Annual Report 2006
Financial Services Centre
13. | Botswana International Botswana IFSC Bulletin — Issue 2 — July to Sept&200
Financial Services Centre
14. | Botswana International Information Pack
Financial Services Centre
15. | Botswana Police Service Corporate Developmentegfya 2003-2009
16. | Botswana Police Service Senior Divisioal Organgaand Structure — Dec 2005
17. | Botswana Police Service Target Offences - Stasistllto97 — 2006
18. | Botswana Unified Revenue | Customs and Excise — Traveler's Guide to Botswana
Service Dec 2006
19. | Case Reports Case Judgments (11 Cases)
20. | Case Reports Forfeiture Order (2 Cases)
21. | Case Reports Restraint Order (1 Case)
22. | Casino Control Board Annual Report and Audited Aotds — Year Ending
March 2006
23. | Deeds Registry Deeds Registry Handbook
24. | Department of Customs and Notice to All TravellerSransportation of Bank Notes
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Excise

and Other Monetary Instruments

25.

Department of Mines

Annual Report 2005

26.

Directorate on Corruption and
Economic Crime

‘A Concerted Efforts Towards the Fight Against Mgne
Laundering — Botswana’s Legislative Capacity and
International Regulatory Regimes to Curb Money
Laundering - Anti-Money Laundering Seminar —
February 2007 — Supt J. Madzima, Botswana Police
Service

27.

Directorate on Corruption and
Economic Crime

Annual Report 2005

28.

Directorate on Corruption and
Economic Crime

Anti-Money Laundering Handbook — Dec 2006

29.

Directorate on Corruption and
Economic Crime

Staff Compliment for DCEC

)

30. | Economist Intelligence Unit Botswana - Country eof

31. | Economist Intelligence Unit Botswana -Country Repor

32. | IMF 2005 Article IV Consultation Documents

33. | IMF Banking Supervision and Arrangements for Antoihdy
Laundering and Combating the Financing of Terrorsr
Volumes 1 & 2

34. | Ministry of Trade and Industry Gaming and GambliRajicy for Botswana — Dec 2002

— Government Paper No. 6 of 2002

35.

Real Estate Institute of
Botswana

Constitution

36.

Real Estate Institute of
Botswana

Rules and Regulations

37.

Remittances

Facilitating South African Remittanagwbrks — Issue
Paper for the 2006 SDAC Commonwealth Secretarialf
Workshop on Remittances

38.

United Nations Security
Council Reports

United Nations Security Council Reports — 2001

39.

United Nations Security
Council Reports

United Nations Security Council Reports — 2004

40.

US State Department - Bured
for International Narcotics anc
Law Enforcement Affairs,

anternational Narcotics Control Strategy ReporDo@ —
I Botswana

41.

US State Department — Bured
of Democracy, Human Rights
and Labor

wWCountry Reports on Human Rights Practices — Botaw
— 2005

an

42.

News Articles

Number of Human Trafficking Suspects Swell$ie
Reporte(Dec 8, 2006)

43.

News Articles

Panel Discussion on NIA Convenedhe Reporter ( De
8, 2006)

O

44,

News Articles

Stakeholders Not Aware of Eavesdropping Equipmen

The Reporte(Dec 8, 2006)
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45.

News Articles

Panel Discussion on NIA Convenedhe Reporter ( De
8, 2006)

O

46.

News Articles

Diamond Production IncreasesThe Daily News (Mar
9, 2007)

47.

News Articles

Zimbabwe Crisis Affects Neighbouwrd he Daily News
(Mar 9, 2007)

48.

News Articles

Police Nab ATM Robbers The Daily News (Mar 9,
2007)
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Annex 3: Copies of key laws, regulations and otheneasures



